CASES ARGUED AND DETERMINED 


IN THE 


upreme AL ourt of Ayeorgia, 


AT ATLANTA. 


JANUARY TERM, 1875. 


Present—HIRAM WARNER, Cuter Justice. 
H. K. McCAY, 
ROBERT P. TRIPPE, \ overs. 


Eucene 8. Bauiin & Company et al., plaintiffs in error, vs. 
M. Ferst & Company et al., defendants in error. 


The refuse! of a motion to dissolve an injunction, granted on order to 
show cause, is not subject to review by this court. under sections 3212 
et seg. of the Code, even though said motion may have been made by 
defendants who have had themselves made parties since said writ was 
ordered to issue. This principle applies as well to a motion to vacate 
the appointment of a receiver. (R.) 


Injunction. Receiver. Before the Supreme Court. Jan- 
uary Term, 1875. 


The above head-note explains itself. 


West & CunnincuamM; A. T. AKERMAN, for plaintiffs in 
error. 


J. R. Saussy; Hower, & DENMARK; JAcKSON, Law- 
TON & BasincER; GEoRGE A. MERCER, for defendants, 
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ba Herrington vs. The State of Georgia.—Davis vs. Sims. 





C. C. Herrineton, plaintiff in error, vs. THe STATE OF 
GeoratA, defendant in error. 

Where, after the argument of a criminal case in this court, but before 

the judgment is pronounced, the defendant dies, the proceedings abate, 


and no decision will be pronounced. (R.) 


Criminal law. Practice in the Supreme Court. Before the 
Supreme Court. January Term, 1875. 


The above head-note sufficiently reports this case. 


W. F. Wriecnt; Peertes & Howe tt, for plaintiff in 
error. 


Joun T. GLENN, solicitor general, for the state. 


M. C. Davis, plaintiff in error, vs. THomas W. SrMs, ad- 
ministrator, defendant in error. 

Where the clerk’s certificate to the bill of exceptions is not signed, but 

has simp!y the seal of the court thereto attached, the writ of error will 


be dismissed. (R.) 


Bill of exceptions. Certificate. Seal. Practice in the Su- 
preme Court. January Term, 1875. 


The above head-note explains itself. 
L. L. MrppLesrooks, for plaintiff in error. 


E. Womack, for defendant. 
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Corey & Dorsett, plaintiffs in error, vs, GEORGIA RaIL- 
ROAD AND BANKING CoMPANY, defendant in error. 
Where there is no certificate of the clerk attached to the bill of excep- 
tions, but in the same package therewith is found a certificate in the 
usual form, but having no entry thereon designating to which case it 
belonged, which the clerk of this court stated: was received after the 
other papers in the case, it having been forwarded in response to a let 
ter by him to the clerk of the court below informing him that he had 
failed to forward such certificate with the papers, the writ of error wil 

be dismissed. (R.) 
Bill of exceptions. Practice in the Supreme Court. Jan- 


uary Term, 1875. 
The above head-note reports this case. 
J.J. Froyp; L. L. Mrppipsrooks, for plaintiffs in error. 


CLARK & Pace, for defendant. 


Saray C. GRapy, trustee, et al., plaintiffs in error, vs. Na- 
THANIEL H. BARDEN, defendant in error. 


The fact that the defendant in error was the clerk of the superior court 
who certified the transcript of the record and the bill of exceptions, 
does not cure the absence of service. (R.) 


Service. Officers. Practice in the Supreme Court. Jan- 
uary Term, 1875. 


When this case was called a motion was made to dismiss 
the writ of error because no service appeared on the bill of 
exceptions. It was replied that the defendant in error was 
the clerk of the superior court who certified the record and 
bill of exceptions, and therefore had full notice of all the pro- 
ceedings in the case. The writ of error was dismissed. 


B. H. Biauam; F. M. Lonetey, by brief, for plaintiffs 


_in error. 


E. H. Worriii; James M. Mos.ey, for defendant. 
VoL, Lut, 36. 
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Wiui1am T. CoLsert, sheriff, plaintiff in error, vs. W. A. 
ParisH & Company et al., defendants in error. 


An award upon a bill, to which the sheirff was made a party simply 
for the purpose of enjoining him from selling under an execution, 
containing recitals charging such officer with a large sum of money, 
does not estop him from traversing such recitals on a rule against 
him based on such award, although it may have been made the judg- 
ment of the court. 


Arbitrament and award. Sheriff. Judgments. Estop- 
pel. Before Judge Bartrietr. Morgan Superior Court. 
September Term, 1874. 


For the facts, see the decision. 
Biutvurs & Brosston, for plaintiff in error. 
H. D. McDanre1, for defendants. 


WARNER, Chief Justice. 


This was a rule against the sheriff of Morgan county, call- 
ing upon him to show cause why he should not pay to the 
plaintiffs’ attorney the sum of $778 00, which was awarded 
to them from the proceeds of certain property alleged to have 
been sold by the sheriff. The sheriff answered the rule de- 
nying his liability to pay the money under a rule, as sheriff, 
for the reasons therein set forth. The plaintiffs traversed the 
sheriff’s answer, and on the trial of that issue, the jury, un- 
der the charge of the court, found a verdict against the 
sheriff. A motion was made for a new trial on the several 
grounds set forth therein, which was overruled by the court, 
and the sheriff excepted. 

It appears from the evidence in the record, that in the 
year 1866, Lane foreclosed a mortgage on certain described 
mill property, and had the same levied on and advertised 
for sale by the sheriff. Nash, one of the copartners in 
the mill property, filed a bill praying for an injunction to 
restrain the sale of the property, and the sheriff was made 
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a formal party to that bill for the purpose of the injunc- 
tion only; no writ of subpcena was prayed for against the 
sheriff in that bill. Subsequently to the granting the in- 
junction, it appears that the parties in interest, to-wit: 
Nash, the complainant in the bill, and Morrison, Nall and 
Lane, the defendants, agreed to refer the matters in contro- 
versy between them to two arbitrators, who made an award, 
which was afterwards made the judgment of the court. It 
does not appear that the sheriff had anything to do with this 
submission and award, or that he was a party thereto in any 
manner whatever, except that he acknowledged service on the 
injunction bill. There are several facts recited in the award 
by the arbitrators which go to charge the sheriff, and the 
question is, whether the sheriff was bound by that award and 
the recitals contained therein, so as to estop him from show- 
ing the truth of the matters involved, on the trial of the 
issue on the rule taken against him for the money claimed 
under that award? The court charged the jury “that if 
they believed the award and decree existed, they should find — 
the issue in favor of the movants, and that the rule should 
be made absolute.” The general rule that the judgment of 
a court having jurisdiction of the parties and the subject 
matter, is conclusive between parties and privies as to the 
facts directly in issue which it decides, until reversed: or set 
aside, is recognized. But in this case the sheriff had no per- 
sonal interest in the subject matter of the original bill, and 
he was only made a party thereto because he was the officer 
appointed by law to execute the process of the court, and 
the only effect of his acknowledgment of service on the bill 
was to show that he had notice of the injunction restraining 
him from the execution of that process. In no other sense, 
and for no other legal purpose, could the sheriff have been 
properly considered a party to that bill, and he was not bound 
by the agreement of the parties to that bill to submit their 
private claims to the award of arbitrators and the decree ren- 
dered thereon. The award and the decree of the court 
thereon did not estop the sheriff, as a public officer, when 
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ruled for a violation of his official conduct, from showing the 
truth of the case because he had acknowledged service of the 
writ of injunction, as before stated. The sheriff had no per- 
sonal interest in the subject matter referred to the arbitrators 
by the parties to the injunction bill, and was not bound by 
their judgment in relation thereto; his official conduct as 
sheriff was not submitted by Aim to the arbitrators for their 
judgment and decision, and therefore he was not bound 
by it. 
Let the judgment of the court below be reversed. 


Porter FLEMING, plaintiff in error, vs. George W. WIL- 
LIAMS & CoMPANY, defendants in error. 


1. On the trial of an affidavit of illegality making the issue that affiant 
was never served with a copy of the declaration and process, it is not 
error for the court to charge the jury that the return of a deceased 
sheriff showing service, is as good testimony as if the sheriff were in 
court and testified to the fact—that the law made the return of a sworn 
officer very high evidence, and a jury should be well satisfied that it is 
not true before they find against it. 

. In connection with the return of a deceased sheriff entered on the 
writ, it is competent to introduce in evidence the docket which he 
kept, as sheriff, with a similar entry, and which was proved to contain, 
in his handwriting, entries which he always made of his actings as 
sheriff. 


Illegality. Service. Sheriff. Return. Evidence. Be- 
fore Judge Porrie. Richmond Superior Court. October 
Term, 1873. i 


An execution in favor of George W. Williams & Company 
was levied upon certain property as belonging to the defend- 
ant, Porter Fleming. An affidavit of illegality was filed, 
setting up that the defendant had never been served. 

To show service, the plaintiffs introduced the original writ 
showing personal service by the sheriff, and also a docket 
kept by said officer, since deceased, containing a similar en- 
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try, in his handwriting. To this book objection was made 
and overruled. To which ruling defendant excepted. 

The court charged the jury, “that the evidence on the 
question of service was that of the sheriff’s return and his 
docket, and that they must take his return as evidence, just 
as usual—as if the sheriff was on the stand testifying as a 
witness. That it was just the same as if he were in court, 
and testified under oath before them that he had made per- 
sonal service of the writ at the time it recites. That the law 
made the return of a sworn officer very high evidence, and 
this return was under his oath of office, and they must be 
well satisfied that his return was untrue before they could 
find for the defendant.” 

To this charge the defendant excepted. 

The jury found for the plaintiff in execution. Error is 
assigned upon each of the above grounds of exception. 


Hoox & Wess, for plaintiff in error. 
Frank H. MILter, for defendants. 


TRIPPE, Judge. 


1. In Davant et al. vs. Carlton, 53 Georgia, 491, it was 
held that it was error in the court to refuse to charge the 
jury that under the law it required the strongest evidence to 
overcome the effect of the sheriff’s entry, and to charge in 
lieu thereof that the sheriff’s entry was prima facie evidence, 
but, like other presumptions, it might be rebutted by proof. 
Formerly such a return was conclusive and could not be tra- 
versed. The right is now given to contradict it, but this was 
not intended to reduce the force of such an entry to that of 
mere prima facie evidence. Nor does the fact that the sher- 
iff is dead affect the force of such an entry as testimony. It 
was made under oath by a sworn officer, in the discharge of 
his official duty, and is of equal weight with his testimony 
delivered on the stand as a witness. 

2. As to the admissibility of the book called the sheriff’s 
docket, the decision of the court in permitting it in evidence 
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is sustained by Field vs. Boynton, 33 Georgia 239. It is true 
the entries made by the sheriff in that book were not required 
by law to be so made by him, nor were those which were ad- 
mitted in evidence in Field vs. Boynton such as the law im- 
posed upon the sheriff as a duty, to make. For the grounds 
upon which the judgment was put in that case, see the decis- 
ion, and also 1 Ph. Ev., 318 ; 1 Gr. Ev., secs, 147, 151, note 2. 
Judgment affirmed. 


W. H. Camp, plaintiff in error, vs. Louis Cann, defendant 

in error, 

1. An affidavit upon which an attachment for purchase money is based, 
which states that the defendant is indebted to the plaintiff in the sum 
of $767 65, and that said indebtedness was created in part by the pur 
chase ofa one-half interest in certain property specified, is insufficient. 
It should state the part that was the consideration of the indebtedness, 
and the amount due therefor. 

2. A plaintiff in attachment, where the property levied on has been re- 
plevied, is entitled to proceed for his judgment as in other cases at 
common law, though the attachment may have been dismissed. 


Attachment. Judgments. Before Judge Cowart. City 
Court of Atlanta. December Term, 1875. 


For the facts of this case, see the decision. 
P. L. Mynatr; Hoke Smrru, for plaintiff in error. 
Jackson & CLARKE, for defendant. 


WaRNER, Chief Justice. 


This was an attachment sued out under the provisions of 
the 3293d section of the Code. The plaintiff made the fol- 
lowing affidavit for the purpose of obtaining the attachment : 


“Grorera, Futton County.—Before me, the subscriber, 
a notary public in and for said county of Fulton, personally 
came and appeared W. H. Camp, who, on oath, deposeth 
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and saith, that Louis Cahn is indebted to him in the sum of 
$767 65, and that said indebtedness was created, in part, by 
the purchase of a one-half interest in the following property 
by the said Louis Cahn, from the said W. H. Camp, to-wit: 
Ten kegs nails at $5 00, $50 00; twelve boxes ink at $1 00, 
$12 00; twenty-four wash-tubs at $3 00, 72 00; one hod 
water buckets, $50 00; one hod sugar buckets, $15 00; for- 
ty-five boxes tea, five pounds each, at $2 00, $90 00; eigh- 
teen boxes soap, at $2 50, $45 00; three hundred bar. head, 
$27 00; one pair trucks, $9 00; one flour scales, $50 00; 
one iron safe, $140 00 ; one desk and money drawer, $18 00 ; 
one bay mare, $115 00; one dray and harness, $112 00 ; one 
table, $1 75; one office chair and fine state chair, $4 00; one 
partition, $10 00; one letter press, $3 00; one lot in second 
ward of the city of Atlanta, Fulton county,on the south side 
of Jones street, bounded on the west by E. Murphey’s prop- 
erty, thence two hundred and twelve to an alley, thence run- 
ning east forty-seven feet to J. O’Neal’s line, thence back to 
Jones’ street two hundred and twelve, thence west along 
Jones’ street to beginning corner, said lot now being unoc- 
cupied, $500 00; and that the debt is now due and unpaid, 
and that all the foregoing property is in the possession of 
Louis Cahn. [Signed ] W. H. Camp. 
“Sworn to and subscribed before me, 
“2d day of May, 1874. 


“Joun T. GLENN, Notary Public.” 


On the trial of the case, as it appears from the record, the 
defendant, having replevied the property on which the attach- 
ment had been levied, made a motion to dismiss it, because 
the amount due for the purchase money of the property at- 
tached, was not sufficiently stated in the affidavit as required 
by the statute, which motion was sustained by the court, 
and the plaintiff excepted. The plaintiff then proposed to 
go on with the trial of the case as at common law, having 
filed his declaration and shown that the defendant had ap- 
peared and replevied the property levied on by giving bond 
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as the statute requires insuch cases. The defendant objected, 
and made a motion to dismiss the case, which was sustained 
by the court, and the plaintiff excepted. 

1. There was no error in dismissing the attachment on the 
ground that the affidavit was too vague and uncertain as to 
the amount of the debt due to the plaintiff for the property. 
The affidavit states that the defendant was indebted to the 
plaintiff in the sum of $767 65, and that said indebtedness 
was created in part by the purchase of a one-half interest in 
the following property as set forth in the affidavit ; what part 
the affidavit does not state, nor is it stated what is the amount 
due for the part which he did purchase, but the court is asked 
to infer what was the amount, from the account annexed to 
the affidavit. The statute requires the plaintiff in attachment 
to state the amount of the debt claimed to be due for the 
property for which the debt was created. 

The other question in the case, is whether the plaintiff in 
attachment when the property attached has been replevied by 
the defendant in attachment, is entitled to proceed against him 
and obtain a judgment, as in other cases at common law, 
when the attachment has been dismissed, as provided by the 
3309th section of the Code. In other words, is the replevy- 
ing the property attached by the defendant such an appear- 
ance and notice of the pendency of the attachment and of the 
proceedings thereon, as will entitle the plaintiff to proceed 
against him on the declaration file], and establish his demand 
as in other cases at common law, althongh the attachment may 
have been dismissed. The 3319th section of the Code pro- 
vides for replevying the property attached by the defendant’s 
giving bond, ete. In Reid and wife vs. Moore, 12th Georgia 
Reports, 368, it was held that giving a replevy bond in an at- 
tachment suit, under the act of 1799, was an appearance by 
defendant. The 3328th section of the Code declares that 
“when the defendant has given bond and security, as provided 
in section 3319 of this Code, or when he has appeared and 
made defense by himself or attorney at law, or when he has 
been cited to appear, as provided in section 3309 of this Code, 
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the judgment rendered against him in such ease, shall bind 

all his property, and shall have the same force and effect as 
when there has been personal service, and execution shall is- 

sue accordingly, but it shall be first levied upon the property 

attached, In all other cases, the judgment on the attach- 
ment shall only bind the property attached, and the judgment 
shall be entered only against such property.” The suit is 
originally commenced by attaching the defendant’s property, 
but the plaintiff may give him ten days notice of the pen- 

dency of the attachment before final judgment, as provided 

by the 3309th section of the Code, and obtain a general 

‘ judgment against him as at common law. When the defend- 

ant appears and replevies the property attached, he has notice 

of the pendency of the attachment against his property for 
the collection of the plaintiff’s demand, and no good legal 

reason occurs to us why the plaintiff should not be allowed 

to proceed to establish his debt, and obtain a general judg- 

ment against the defendant in the same manner as he might 

do by giving the ten days notice, as provided in the 3309th 

section, and such, in our judgment, is a fair interpretation of 
the 3328th section of the Code. Construing the several sec- 

tions of the Code relating to attachments, as one act, the court” 
erred in dismissing the plaintiff’s declaration, and preventing 

him from proving his debt against the defendant for the pur- 

pose of obtaining a judgment as at common law, although 
his attachment had been dismissed. 

Let the judgment of the court below be reversed. 


Anprew L. Boyp, plaintiff in error, vs. A. B. Merrram, 
defendant in error. 


Land was sold by the sheriff, under three fi. fas., two from a justice’s 
court and one from the superior court, the purchaser put in posses- 
sion, and the execution satisfied by the sale. The defendant in exe- 
tion brought suit for damages against the plaintiff in the fi. fa. issued 
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from the superior court, on the ground that his execution was illegal 


and void: 
Held, that the action could be maintained, and that the court erred in 


granting a non-suit. 


Trespass. Execution. Judicial sale. Before Judge Hop- 
Kins. Fulton Superior Court. March Term, 1874. 


A report of this case is unnecessary. 
M. A. Bett, for plaintiff in error. 


THRASHER & THRASHER, for defendant. 


TRIPPE, Judge. 


It was not denied on the argument by defendant in error 
that his execution was illegal and void. Counsel for defend- 
ant rested his case on the ground that there were two other 
ji. fas. also levied on the same property at the same time, and 
as under them the sale was legal, he cannot be held liable for 
having his execution also levied. This position cannot be 


maintained. The fact that a valid and legal fi. fa. is levied 
on a defendant’s property, and is proceeding to sell it, neither 
justifies or excuses the enforcement of a void process against 
that property. Were it so, it would operate as an outlawry, 
in one sense, of any man’s estate, if there happened to be a 
good judgment against it which was being enforced. It 
seems that in this case the three executions were all levied, 
the property sold under the three, and that defendant’s fi. fa. 
participated in the proceeds of the sale; and under that sale 
the purchaser was put in possession. Because a man may be 
lawfully stricken down, it is no excuse for a third person to 
deal him another wnlawful blow. As to whether an illegal 
levy upon land is a trespass, see MeDougald vs. Dougherty, 12 
Georgia, 613, approved in Wallace et al. vs. Holly, 13 Ibid., 
392. If the levy itself did not constitute a trespass, the sale © 
and delivery of possession by the sheriff to the purchaser 
would complete it. We think the court erred in dismissing 
plaintiff’s action. 
Judgment reversed. 
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SHEPHERD, McCreery & ComPAny, plaintiffs in error, vs. 
JOHN RYAN, executor, defendant in error, 


1. Where a scire facias was sued out to revive a judgment which was 
not, at the time of the institution of such proceedings, dormant, but 
which does become dormant pending the scire facias, the allegation of 
such new facts, by amendment, will not prevent the dismissal of the 
scire facias. 

2. A scire facias was sued out, not only requiring an executor to show 
cause why a judgment obtained against his testator during his life 
should not be revived, but also why he should not be made a party 
thereto in place of the deceased. The judgment was not in fact dor- 
mant at the time such proceeding was instituted, but became so pend- 
ing the same. The plaintiff was, nevertheless, entitled to proceed for 
the purpose of making the executor a party ; and having attained this 
end, he might, by amendment, require such executor to show cause 
why such judgment should not be revived. 


Scire facias. Judgments. Administrators and executors. 
Amendment. Parties. Before Judge Hopkins. Fulton 
Superior Court. October Term, 1874. 


This case is fully reported in the decision. 


L. E. BLeckK ey, for plaintiffs in error. 


A. W. Hammonp & Son, for defendant. 


WARNER, Chief Justice. 


On the 30th of December, 1869, the plaintiffs sued out a 
scire facias, in which they alleged that on the 18th day of 
April, 1855, they obtained a judgment against one Lamb, 
who, since the rendition of said judgment, had departed this 
life leaving an estate, and that John Ryan had been ap- 
pointed executor of said Lamb, The plaintiffs also alleged 
that said judgment had become dormant. Therefore the said 
John Ryan, executor of said Lamb, deceased, was required 
to show cause at the next term of the superior court why he 
should not, as executor aforesaid, be made a party defendant 
to said judgment in lieu of said Lamb, deceased, and also to 
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show cause why said judgment should not be revived. The 
scire facias was duly served on Ryan, and continued on the 
docket until the last fall term of the court, when it came on 
to be heard. The defendant made a motion to dismiss the 
seire facias, on the ground that the judgment was not dor- 
mant at the date of the scire facias. The plaintiffs then 
amended their scire facias, and alleged that at the time of 
bringing the scire facias, as the law was then held by the 
supreme court of the state, said judgment was dormant, 
which holding of the court was not changed or reversed until 
the year 1873, and in the meantime the said judgment, pend- 
ing this scire facias, had become dormant as the law is now 
held by the supreme court, and needs to be revived, and is 
still unpaid, the plaintiffs offering to do equity by payment 
of costs, ete., and that the said executor be required to show. 
cause why said judgment should not now be revived, without 
compelling them to commence a new proceeding for that pur- 
pose. By the entries on the execution, as shown by the 
record, it is clearly apparent that the judgment was not 
dormant at the date of the filing of the original scire facias ; 
indeed, that fact was not disputed under the law as now held 
and recognized by this court. The court sustained the mo- 
tion to dismiss, holding that the judgment was not dormant 
when the scire facias was brought, and the proceeding being 
then without foundation, can derive no support from what 
has transpired since. Whereupon the plaintiffs excepted. 

1. If the original scire facias had not sought to do any- 
thing more than to revive the judgment, if that had been its 
only object and purpose, then the judgment of the court dis- 
missing it would have been unquestionably right. Whilst 
the judgments of this court in relation to the dormancy of 
judgments in the cases in which the same were rendered 
would be the law as to those cases, still it would not have 
been the general law of the state which the court could have 


recognized, when those decisions had been reversed and de- 
clared not to be the law as applicable to dormant judgments. 
2. The scire facias not only called upon the executor to 
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show cause why the judgment should not be revived, but 


also called on him to show cause why he should not be made 
a party defendant to the judgment in lieu of Bernard Lamb, 
deceased, and the question is, whether the plaintiffs were not 
entitled to have had their scire facias kept in court for that 
purpose. It is true, that under the law of this state, the 
plaintiff in a judgment obtained against a defendant in his 
lifetime may enforce it against his property after his death, 
without making his executor or administrator a party defend- 
ant thereto; but suppose he desires to make the executor or 
administrator a party defendant to the judgment, has he not 
the legal right to do so by seire facias, according to the com- 
mon law of force in this state? That was the mode pre- 
scribed by the common law anterior to the revolution, and we 
are not aware of any statute of this state in conflict with that 
common law rule, and it is often essential to the rights of the 
parties that the executor or administrator should be made a 
party defendant to a judgment obtained in the lifetime of the 
testator or intestate, and in the absence of any statutory pro- 
vision for that purpose, we must look to that nursing mother, 
the common law, for the remedy, and there we find that the 
remedy provided is by scire facias. The judgment obtained 
against the testator in his lifetime may be enforced by an ex- 
ecution after his death, without making his executor a party 
thereto, by levying the same on his property, if to be found. 
But suppose the property of the testator consists of money 
and choses in action, which are not subject to levy and sale, 
and are in the hands of the executor, and the plaintiff desires 
to reach the assets and have the same appropriated in satis- 
faction of his judgment, what is his proper remedy? By 
the well established principles of the common law, the plain- 
tiff could not bring an action of debt on the judgment against 
the executor suggesting a devastavit, because the executor was 
no party to that judgment. The rule is thus stated by Wil- 
liams on Executors, volume 2, 1700: “ But no action of debt 
suggesting a devastavit by the executor lies against him upon 
a judgment obtained against his testator; because that is no 
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admission of assets by the executor, and therefore, in such 
cases, it is necessary to sue out a writ of scire facias againsé 
the executor to make him a party to the judgment.” The 
ease of Berwick vs. Andrews, 2 Lord Raymond, 972, sup- 
ports the rule as stated by Williams. See, also, Wheatley vs, 
Lane, 1 Saunders’ Reports, 219, note 6. When the executor 
is made a party to the judgment obtained against his testator, 
by the judgment of the court, on the return of the scire fa- 
cias, then it is his duty to plead thereto in the manner pointed 
out by law for his protection as such executor, if he has any 
defense to make. Inasmuch as the plaintiffs had the legal 
right to have had the scire facias issued against the defend- 
ant, as executor, to show cause why he should not be made a 
party defendant to the judgment obtained against his testator, 
it was error in the court to dismiss the scire facias, although 
the judgment sought to be revived was not dormant. And 
the court having the parties properly before it by scire facias, 
there would seem to be no legal or equitable reason why the 
scire facias should not be amended upon such terms as the 
court might think proper to impose for the protection of the 
rights of the defendant, so as to prevent surprise, and to re- 
quire him to show cause why the judgment should not be 
revived, if, indeed, it had become dormant during the pen- 
dency of the scire facias. Scire facias is amendable as other 
pleadings: Code, sec. 3489. This, in our judgment, would 
be in harmony with the spirit and intention of the provisions 
of the Code. Whether the judgment is, in fact, now dor- 
mant or not, we express no opinion; we leave that an open 
question, to be decided when the defendant shall have been 
heard. 
Let the judgment of the court below be reversed. 
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CzsAR WATERS, plaintiff in error, vs. THe STaTE or GEOR- 
GIA, defendant in error. 


1. On atrial for burglary in the night time, it is incumbent on the state 
to show affirmatively, by positive testimony or other satisfactory evi- 
dence, that the offense was committed in the night. 

2. Where it appears from the evidence that the burglary must have been 
committed within a period of about forty or forty-five minutes—one- 
half of which was before the close of day—and there is nothing to throw 
further light on the question as to the time, the defendant should have 
the benefit of the doubt necessarily arising, and should not be convict- 
ed of burglary in the night time. And this rule ought to be the more 
readily extended to him, when the chief testimony relied on by the 
state is the possession by the defendant of the stolen property, to-wit : 
a watch, several days after the burglary was committed. 


Criminal law. Burglary. Evidence. Before Judge Hop- 
Kins. Fulton Superior Court. October Term, 1874. 


This case is sufficiently reported in the above head-notes, 


Joun A. WiMPey, for plaintiff in error. 
JoHN T. GLENN, solicitor general, for the state. 
TRIPPE, Judge. 


1. The proposition is unquestioned that in all criminal 
prosecutions it is incumbent on the state, on the traverse trial, 
to show affirmatively, either by positive testimony or other 
satisfactory evidence, that the defendant is guilty of the of- 
fense charged against him, or of some less crime which the 
law permits him to be found guilty of under the indictment. 
This rule applies to an indictment for burglary in the night. 
It was but a few years ago that this offense was punishable 
with death, or, by special recommendation of the jury, by im- 
prisonment for life, whilst the penalty for burglary in the 
day was imprisonment from three to five years: Revised 
Code, sections 4321, 4322. Now the penalty for the former 
is imprisonment from five to twenty years ; for the latter it is 
unchanged. Would it be going too far to say that when one 
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is prosecuted for burglary in the night, the testimony should 
be such as to the time when it was committed as to exclude 
all reasonable doubt upon that point, before a verdict of guilty 
could be authorized. If there had been no change in the 
penalty, and that was yet a capital one, the rule would scarce- 
ly be doubted, As it is, the maximum for one grade is twenty 
years in the penitentiary, for the other five years, 

2. Where the evidence leaves the time in which the offense 
was committed exactly balanced between day and. night, that 
is, that it was committed within a period of about forty or 
forty-five minutes, one-half of which was day, and one-half 
was night, the defendant should have the benefit of the doubt 
necessarily arising, and the conviction should not be for the 
highest grade. Ifa jury reasonably doubt whether a de- 
fendant be guilty of murder or manslaughter, that doubt is 
resolved in favor of life. So, if the doubt be as to different 
grades of manslaughter, the defendant should have the benefit 
of it, and the lowest grade covered by that doubt is to be 
found. It would be difficult to limit the application of this 
principle, and we think it should control this case. The 
chief evidence against this defendant was the fact that he 
was in possession of the watch, which was taken from the 
house several days after the burglary was committed. I will 
not remark upon the character of such testimony, whether it 
is always sufficient to convict, for the authorities are some- 
what in conflict; but we say, that, under the proof in this 
case, we think the defendant should have the full benefit of 
the first rule we announce in this decision. 

Judgment reversed. 


JosEPH B. Wywnv, plaintiff in error, vs. N. D. KNiaut, de- 
fendant in error. 


1. That the defendant 1n execution failed to replevy the property levied 
on by giving a forthcoming bond, was no ground to dismiss his affidavit 
of illegality. 
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2. When a question of fact is involved in the judgment of a justice of the 
peace, and the amount in controversy exceeds $50 00, the proper mode 
of having his decision reviewed is by appeal. If questions of law are 
alone involved, the remedy is by certiorari. 


Illegality. Appeal. Certiorari. Justice Court. Before 
Judge BucHanan. Troup Superior Court. May Term, 
1874. 


For the facts of this case, see the decision. 
C. W. Masry, for plaintiff in error. 
F. 8. Lorrix; J. S. WALKER, for defendant. 


Warner, Chief Justice. 


This case came before the court below on a certiorari from 
a justice’s court. On the hearing of the certiorari the court 
dismissed it on the ground that the amount in controversy 
was more than $50 00, and that questions of fact were in- 
volved in the judgment of the justice’s court. Whereupon 
the plaintiff in certiorari excepted. 

1. One of the errors complained of in the certiorari is, that 
the justice’s court dismissed the affidavit of illegality because 
there was no forthcoming bond given by the defendant. In 
Herring vs. Saulsbury, Respess & Company, 52 Georgia, 396, 
we held that a defendant, when he made an affidavit of ille- 
gality to an execution which had been levied on his property, 
might replevy it by giving bond and security for its forth- 
coming, but was not bound to do so, and that the failure to 
give such bond was not a good legal ground to dismiss the 
affidavit of illegality. This was the error of law complained 
of, and we think it was an error of law for the justice to have 
dismissed the defendant’s affidavit of illegality because there 
was no forthcoming bond given. 

2, But there were questions of fact involved in the judg- 
ment of the justice, as well as the question of law complained 
of, and when that is the case, and the amount involved is 
more than $50 00, the remedy is by an appeal to the supreme 

VoL, Lil. 37. 
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court, and not by certiorari. If the only question involved 
is a question of Jaw which must necessarily control the case, 
then a proper remedy is by certiorari. We find no error in 
the judgment of the court in dismissing the certiorari for the 
reason given, or as to the merits of the case upon the facts 
as disclosed by the return of the justice. In any view of the 
case, notwithstanding the justices erred in dismissing the de- 
fendant’s affidavit of illegality for the reason given, their 
judgment was right upon the facts before them, and the cer- 
tiorari was properly dismissed. 
Let the judgment of the court below be affirmed. 


JAMES RATTEREE, plaintiff in error, vs. THe STATE OF 
GeoraiA, defendant in error. 

1. When the juror’s name was A. J. Barry, and on the list furnished the 
defendant’s counsel was A. J. Berry, and it was shown that he was 
generally called Berry, it was not error in the court to put the juror on 
the prisoner. 

2. The sayings of the deceased which were offered in evidence, were not 
part of the res geste, and even if they had been made in articulo mor- 
tis, they were matters of opinion, and not of the facts connected with 
the killing. 

8. The charge of the court fully covered all the provisions of the Code, 
and also the points involved in the request of the defendant’s counsel 
which were applicable to the case. 


Criminal Law. Jury. Evidence. Res geste. Charge 
of Court. BeforeJudge Hopkins. Fulton Superior Court. 
October Term, 1874. 


James Ratteree was placed on trial for the offense of mur- 
der, alleged to have been committed upon the person of W. 
L. Clifton on December 23d, 1873. The defendant pleaded 
not guilty. 

Amongst the jurors put upon the defendant was one by the 
name of J. A. Barry. The name upon the list furnished to 
the defendant was J. A. Berry. No such name appeared upon 
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the jury lists for the county, but he stated on oath that though 
his name was Barry, yet he was generally called Berry. When 
his name of Berry was called he answered toit. He was then 
sitting within ten feet of defendant. The court, on objection 
made, held him competent, and the defendant was thus com- 
pelled to challenge him peremptorily. To this ruling he ex- 


cepted, 

The evidence showed that the deceased and other friends, 
were going from the city of Atlanta to Fayette county 
in wagons, That when about one-half mile beyond West 
End he met the defendant, his two brothers, and a boy by the 
name of Silvey, coming in the direction of the city with a 
wagon drawn by oxen. That a controversy ensued, the de- 
tails of which, in view of the decision, are immaterial here, 
in which the deceased was mortally stabbed by the defendant. 
That the deceased was placed in a wagon and carried about 
two hundred and fifty yards, when he said he could go no 
further, fainted and feil out of the wagon. That he was 
placed on the side of the road and rubbed with camphor. 
That the time that elapsed between the stabbing and the rub- 
bing with the camphor was “a few minutes.” 

Under these facts the defendant proposed to prove by a 
witness by the name of Harbuck that when the deceased was 
being bathed with camphor, he said “if he died and went to 
hell it was his own fault; that the boys were not to blame.” 
This evidence was excluded and the defendant excepted. 

The evidence further showed that from the place above al- 
luded to he was carried to the house of a Mr. R. W. Wood, 
where he remained about two weeks, during which time he 
had divers conversations with Wood, in all of which he ex- 
pressed the belief that he would recover. 

The defendant proposed to show by Wood that in one of 
these conversations the deceased had stated “that he did not 
want the boys hurt ; that he was to blame ; that the boy (de- 
fendant) was not to blame, that it was his own fault ; that all 
he wanted was to catch them out some time and give them a 
whipping.” . 
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This evidence was excluded and the defendant excepted. 

The evidence further showed that the deceased died from 
the wounds received at the hands of the defendant. 

Various requests were made to charge, all of which were 
covered by the general charge of the court. 

The jury found the defendant guilty of voluntary man- 
slaughter and recommended him to the mercy of the court. 

A motion for a new trial was made, upon the ground that 
the court erred in ruling the juror, Barry, competent, in the 
above stated exclusion of the testimony of Harbuck and Wood, 
and upon other grounds not material here. The motion was 
overruled and the defendant excepted. 


GATRELL & STEPHENS; A. W. HaAmMonpD; Wriaut & 
Hit, for plaintiff in error. 


JoHN T. GLENN, solicitor general, for the state. 


TripPeE, Judge. 


1. Though the juror’s name was spelled Barry he was gen- 
erally called Berry. The name on the list furnished the de- 
fendant was the name by which the juror was generally 
known. Independent of the doctrine of idem sonans, it does 
not appear that the defendant could have been misled or in- 
jured. No showing was made that such was the result of 
misspelling the juror’s name on the list furnished him. He 
had the very name by which the juror was known, and the 
mere fact that the letter “a” should have been in the place 
of “e” was not sufficient ground for a challenge either to the 
juror individually or to the array. Besides, “ Hutson” and 
“ Hudson,” “ Herman” and “ Harman,” have been held re- 
spectively to be idem sonans: 18 Georgia, 738 ; 3 Ibid., 266. 
There is as little difference between “ Barry” and “ Berry.” 

2. The sayings of Clifton, the deceased, were not part of 
the reg geste. ‘The declaration offered to be proved by Har- 
buck, was at a time after the rencounter which is not exactly 
given in the evidence. But the rencounter was over, all 
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parties had left the scene, Clifton had been carried some two 
hundred and fifty yards, had fainted and was taken off the 
wagon and laid by the roadside. After camphor had been 
procured from a house near by, and used on him, he made 
the statement proposed to be put in evidence. Had the state 
offered to prove what Clifton then said as evidence against 
the defendant, scarcely a doubt could exist as to its being in- 
admissible. It would not be claimed as being part of the 
res geste. Is the rule different when defendant offers to prove 
it? This is not a case of Clifton against the defendant, but 
a prosecution by the state for a violation.of her criminal Jaw. 
Statements or admissions made by a party are admitted 
against himself. But, though he may have been the person 
assaulted, or upon whom an offense was committed, his say- 
ings afterwards are not competent either for or against the 
one who is prosecuted for the crime, unless they are so con- 
nected with the transaction as to constitute a part of the res 
geste. There was no such connection in this case. That 
which was proposed to be proved by the witness, Wood, oc- 
curred probably a week or more after the wound was given. 
Nor was it proved that what was heard by either of these 
two witnesses, was uttered by Clifton in articulo mortis. Noth- 
ing appears to show that he thought he would. die. Even 
had they been so uttered, they amounted to nothing more 
than opinions, No fact connected with the killing was stated : 
22 Georgia, 478; 38 Ibid., 58. In the first of these two 
cases it was proposed to prove a declaration of the deceased 
almost identical in import with what it was offered to show 
Clifton said. The evidence was rejected on the trial and the 
ruling affirmed by this court. 

3. Upon the other exceptions it is sufficient to say, the 
charge of the court fully covered all the provisions of the 
Code and the points in the requests of defendant’s counsel 
which were applicable to the case. 

Judgment affirmed. 
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IsatAH ARNOLD, plaintiff in error, vs. THE STATE oF GEOR- 
Grd, defendant in error. 


To sustain the charge of marrying the wife of another, it is necessary to 
establish the marriage either by the record thereof, or by the admis- 
sion of the defendant, or by the testimony of some one who saw the 
ceremony performed, or by such other evidence as will clearly estab- 
lish the fact. It must also be shown that the defendant knew, at the 
time of the marriage, that the woman was the wife of another. 


Criminal Law. Marrying the wife of another. Before 
Judge Srrozer. Mitchell Superior Court. May Term, 
1874, 


H. Moraan, by R. H. Ciark, for plaintiff in error. 


B. B. Bower, solicitor general, for the state. 


WaRNER, Chief Justice. 


The defendant was indicted in the county of Mitchell for 
“marrying the wife of another,” and on the trial thereof was 
found guilty by the jury. A motion was made for a new 
trial, on the ground that the verdict was contrary to the evi- 
dence and without evidence, contrary to law and the charge 
of the court, and because the court erred in charging the jury 
“that the living together as man and wife of the defendant 
and the woman charged to be the wife of another, was an ad- 
mission of marriage,” when such evidence did not prove the 
consummation of the marriage in Mitchell county. The 
court overruled the motion for a new trial, and the defendant 
excepted. The 4532d section of the Code declares that “if 
any man or woman, being unmarried, shall knowingly marry 
the wife or husband of another person, such man or woman 
shall, on conviction, be punished by imprisonment and labor 
in the penitentiary for any time not less than one year nor 
jonger than three years.” The offense with which the de- 
fendant was charged consists in marrying Malinda, the wife 
of Sam. Thomas, knowing that she was his wife. On the 
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trial of criminal cases of this description, the marriage of the 
defendant to the wife of another should be proved, either by 
the record of his marriage or by the admission of the de- 
fendant as to the fact of his marriage, or by the testimony of 
some one who saw him married, or by such other competent 
evidence as will clearly and satisfactorily establish the fact of 
his marriage, as alleged in the indictment. General reputa- 
tion or report that he was married is not sufficient to author- 
ize a conviction, The fact that he was actually married to 
the wife of another must be proved. It must also be proved 
that the defendant knew at the time he married Malinda 
Thomas that she was the wife of Sam. Thomas. The evi- 
dence in the record is not sufficient, in our judgment, under 
the law, to prove the fact of the marriage of the defendant 
to Malinda Thomas, nor does the evidence establish the fact 
that the defendant knew that she was the wife of Sam. Thomas 
at the time of the alleged marriage, and therefore the verdict 
was contrary to law. In the view we have taken of this 


case we express no opinion whether the alleged marriage 
was consummated in Mitchell county, under the evidence 
in the record, or not. 

Let the judgment of the court below be reversed. 


WitiraM J. WHITEHEAD, administrator, e¢ al., plaintiffs in 
error, vs. Ropert C. Park e¢ al., defendants in error. 


1. A testator, by the fourth item of his will, bequeathed and set apart 
eighty shares of railroad stock ‘‘ for the purpose of educating’’ his 
three minor children, and directed ‘that they be boarded and educa- 
ted out of the same until they receive a thorough classical education, 
if they have sufficient capacity for the same.’’ After making specific 
bequests of other portions of bis property, the testator, in the twelfth 
item, directed an equal division of the balance of his estate to be made 
between eight of his children—mentioning their names, and including, 
amongst them the three minors—adding thereto the following clause: 
‘* And when my youngest child becomes of age, the balance remain- 
ing of the railroad stock to be equally divided among the last named 
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children or their representatives.’’ There were eleven children in all, 
who were beneficiaries under the will : 

Held, that the minor children did not take an absolute estate in the rail- 
road stock. 

2. The children mentioned in the twelfth item are entitled, when the 
youngest child becomes of age, to the balance remaining of said stock ; 
and parol evidence is not admissible to show that the testator intended 
to give it exclusively to the three minors. 

. The three minor children were to be educated as directed in the fourth 
item; and during the time necessary for acquiring such education, 
were to be supported and maintained out of said stock. If they did 
not receive such education and support, they are respectively entitled 
to have out of the balance of the stock remaining, when the youngest 
reaches twenty-one, such sum as would have been necessary to have 
completed whatever education each may have received up to the stand- 
ard specified in the will, and to have maintained such minor during the 
time which would have been required to be so educated ; and such 
sums should be paid before the division mentioned in the last clause 
of the twelfth item is made. 


Wills. Evidence. Before Judge Rice. Jackson Superior 
Court. August Term, 1874. 


To report this case would simply be to repeat the facts set 
forth in the above head-note. 


B. H. Hitt & Son, for plaintiffs in error. 


J.J. Froyp; 8. P. Taurmonp; Cozss, Erwin & Coss, 
for defendants. 


TRIPPE, Judge. 


1. Had there been no further provision made by the testa- 
tor in relation to the railroad stock than what is contained in 
the fourth item of the will, the three minor children’s claim 
to the whole of it would have been different. But there can 
be no doubt as to the meaning of the last clause of the twelfth 
item. It expressly provides that when the youngest child 
arrives at age the balance of the railroad stock remaining 
should be equally divided between eight of the children, men- 
tioning their names, among whom are the three minor chil- 
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dren. It is clear that the minor children’s interest in the 
stock was limited, and they did not take the whole. 

2. The direction that the eight children mentioned in the 
twelfth item were all to share in such balance is too clear and 
explicit to admit of a doubt. There is no ambiguity in it. 
Nor is there anything for parol testimony to explain. It 
might, if admitted, contradict the plain terms of the will. A 
witness might testify that testator’s intention was directly 
contrary to what was written—that he did not mean to give 
the balance of the stock to those to whom it was given, but 
only to three of them. We apprehend that on an issue raised 
as this is, no case can be found where such testimony was ad- 
mitted: 3 Georgia, 557; 8 Ibid., 37; 12 Ibid., 156; 46 
Ibid., 247, 252. 

3. Another question was presented to-wit: whether those 
children who did not receive the benefit provided for them 
through the means of this stock, can now claim from the stock 
remaining, an equivalent for that they did not thus enjoy. 
They were to be educated, and during the time necessary for 
acquiring such education, were to be supported and maintain- 
ed out of said stock: 28 Georgia, 369; 19 Ibid.,127. Some 
of them did not have this education or support. In Barton 
vs. Cooke, 5 Vesey, 462, the testator directed his executors to 
apply “£100 for the board and education of James Barton 
until he was fit to be put out as an apprentice, and then they 
should pay the further sum of £100 as an apprentice fee.” 
James attained the age of nineteen, but had not been placed 
out asan apprentice. Lord ALVANLY held that he was enti- 
tled to the legacies, saying, “if a legacy be given for the ben- 
efit of an infant one way, and it cannot be so applied, it may 
be applied for his benefit in another.” A similar decision 
was made in Nevill vs, Nevill, 2 Vernon, 431, and in Bar- 
low vs. Grant, 1 Jbid., 255. See, also, Sidney vs. Vaughan, 
2 Bro. Parl. Cas., 254. According to this principle, which is 
fair and just, these minors, if they did not receive the educa- 
tion and support provided for them, are entitled to have re- 
spectively out of the balance of the stock remaining when 
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the youngest attains twenty-one, such sum as would have 
been necessary to have completed whatever education each 
may have received, up tothe standard specified in the will, 
and to have maintained such minor during the time which 
would have been required to be so educated.. This will be 
no difficult matter to ascertain, and it is justice, and we 
think in accordance with principle and authority. On this 
point we are of opinion that there was error, and reverse the 
judgment. 
Judgment reversed, 


Laura F, Ferny, plaintiff in error, vs. Taz New ORLEANS 
Murua. InsurANCE Company, defendant in ervor. 


1. An interest in property insured which was slight or contingent, legal 
or equitable, but which was so represented to an insurance company 
at the time the contract was made, is sufficient to sustain the same, 
and to authorize a recovery in case of loss. 

2. As a general rule, this court will not interfere to control the exercise 
of the sound discretion of the presiding judge in granting one new 
trial before another jury, unless that discretion has been manifestly 
abused. 


Insurance. Contracts. New trial. Before Judge Hop- 
KINS. Fulton Superior Court. October Term, 1874. 


For the facts, see the decision. 
R. H. Crark; W. F. Warrant, for plaintiff in error. 


THRASHER & THRASHER, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on a fire insurance policy to recover damages to the 
property insured for the alleged loss sustained by the plaintiff. 
On the trial of the case, the jury found a verdict for the 
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plaintiff for $1, 177 44, principal, and $78 49 for interest. 
The defendant made a motion for a new trial on the ground 
that the verdict was contrary to the charge of the court, con- 
trary to law and the evidence, and without evidence to sup- 
port it. The court granted a new trial, and the plaintiff ex- 





cepted, 

1. The property insured was household and kitchen furni- 
ture, wearing apparel and other articles specified in the policy, 
being in a certain described dwelling-house mentioned in the 
policy of insurance, of the value of $2,500 00. The dwel- 
ling-house was burned, and the main question on the trial 
was, how much of the property covered by the policy was in 
the house at the time of its destruction by fire. If the plain- 
tiff had some interest in any or oll of the property insured, 
although that interest may have been slight or contingent» 
legal or equitable, and that interest was fairly represented 
and made known to the defendant, or its agent, at the time 
the contract of insurance was made, it js sufficient to sustain 
the contract, and to entitle the plaintiff to recover in case of 
loss. 

2. By the 3713th section of the Code, it is declared that 
“in any case where the verdict of a jury is found contrary to 
evidence and the principles of justice and equity, the presid- 
ing judge may grant a new trial before another jury.” The 
power conferred in this section to grant, at least, one new trial 
before another jury, where the verdict is contrary to evidence, 
and the principles of justice and equity, is broad and compre- 
hensive. In the exercise of this power, the presiding judge 
must necessarily have a discretion. By the 3717th section, 
it is declared that “the presiding judge may exercise a sound 
discretion in granting or refusing new trials in eases where 
the verdict may be decidedly and strongly against the weight 
of evidence, although there may appear to be some slight evi- 
dence in favor of the finding.” By the 3713th seetion, the 
presiding judge has the power to grant a new trial in any 
case before another jury, when the verdict is contrary to evi- 
dence and tlie principles of justice and equity. By the 3717th 
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section, the presiding judge may exercise a sound discretion 
in granting or refusing a new trial in cases where the verdict 


may be decidedly and strongly against the weight of the evi- 
dence. Whether the presiding judge granted the new trial 
in this case on the ground that the verdict was decidedly and 
strongly against the weight of the evidence, or whether he 
granted it on the ground that the verdict was contrary to evi- 
dence and the principles of justice and equity, does not ap- 
pear in the record affirmatively, but he had the power, under 
the law, to exercise his discretion in granting the new trial 
on both or either of those grounds, and this court will not 
control that discretion unless it has been manifestly abused, 
which it has not, in our judgment, in this case. To fully 
give our reasons for thinking so would necessarily involve 
an expression of opinion in relation to the evidence in the 
record, and as there is to be a new trial before another jury, 
we decline to do so, As a general rule, this court will not 
interfere to control the exercise of the sound discretion of the 
presiding judge in granting one new trial before another jury, 
unless that discretion has been manifestly abused. 
Let the judgment of the court below be affirmed. 





FRANKLIN, Reto & Company, plaintiffs in error, vs. JAMES 
* C. Newsom e¢ al., defendants in error. 


1. A purchaser of land is bound to inquire intothe right of one in pos- 
session thereof, and such possession charges the purchaser with notice 
of that claim of right. 

. Whilsé it is a general rule that the right to specific performance is in 
the sound discretion of a court of equity, yet, in this state, that power 
is to be exercised by the jury under the evidence and charge of the 
court. 

. Q. bought land from C., paying part of the purchase money and taking 
bond for titles. He sold part of the land to L. who was in possession, 
and who paid the price agreed on for his purchase. F. R. & Co., who 
were creditors of Q., in order to get the title from C., advanced the un- 
paid balance of the purchase mouey to C., under an agreement with 
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Q., that they should take the title to themselves as a security for such 
advance and also for their original claim on Q. On paying this bal- 
ance, C. executed the title to Q. who made a deed toF. R. & Co. for 
the whole land. 

Held, that F. R. & Co. stand in the place of C., with the right which he 
had as to holding the whole land subject to his claim forthe unpaid pur- 
chase money. And to enforce this right ina suit in equity between 
them and L., or between them and N., a purchaser from L., they may 
have a decree to sell a portion of the land which was not sold by Q., 
and if that be not sufficient to discharge what they have advanced of 
the purchase money to C., then that the balance so sold to L. and N , 
be liable for the unpaid portion of such advancement. 

. The question of fraud on the part of N., the purchaser from L., was 
distinctly left by the court to the jury, and it was not error for the 
court to decline to charge—that if N. paid for the land when he bought 
from L., partly with property belonging to F. R. & Co., then it was a 
fraud on them, it appearing that they only held a mortgage on such 
property, and there being nothing to show that their lien was thereby 
lost, or could not be enforced against it. 


Vendor and purchaser, Possession. Notice. Equity. 
Specific performance. Lien. Fraud. Before Judge Porte, 
Wilkes Superior Court. November Term, 1874. 


The above head-notes report this case. 


R. Toomss, for plaintiffs in error. 


W. M. & M. P. Rees, for defendants, 


TRIPPE, Judge. 


1. The rule that a purchaser of land is bound to inquire 
into the right of one in possession thereof, and that such pos- 
session charges the purchaser with implied notice of that 
claim of: right, is too firmly established to be now denied: 
48 Georgia, 585; 25 Ibid., 55; 26 Ibid., 132, 19 Ibid., 
337. It was claimed that this case was an exception to this 
rule, because at the time Lane bought from Quisenby, he, 
Lane, was iti possession as Quiseuby’s agent or superintend- 
ent, and there having been no visible change of possession, 
the doctrine of implied notice would aot arise. In the first 
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place, it might be replied, that Newsom is the claimant of 
the land, and he purchased from Lane, and went himself into 
possession before the deed to Franklin, Reid & Company was 
executed. Both Lane and Newsom had put improvements 
on the land and Newsom was in possession when plaintiffs 
in error got their deed. In Matthews vs. Demerritt, 22 Maine, 
312, it was held, that the visible possession of an improved 
estate, even if no visible change of possession takes place at 
the time of the conveyance, is implied notice of the sale to 
subsequent purchasers, although the first purchaser’s deed 
was not recorded, There was an exception recognized to this 
rule, to-wit: when the second purchaser is proved to have 
known that the first purchaser was in possession without claim- 
ing title before he bought, or where, from the circumstances, 
such knowledge must be presumed. The exception is a rea- 
sonable and proper one, but this case does not come within it. 
Had Franklin, Reid & Company known that Lane was in, 
not claiming title when he bought, or such facts existed as to 
cause such a presumption, then they would not be controlled 
by the general rule so far as Lane was concerned. But noth- 
ing of that sort appears. True, he was the son-in-law of 
Quisenby. But he had put valuable improvements on the 
land, advised with Calloway, the holder of the title, about 
buying it; nothing was kept secret, did buy and pay for it; 
sold it to Newsom for other land Newsom had, and exchanged 
possession with the latter. In Webster vs. Maddox, 6 Green- 
leaf, 256, the same doctrine was held. There was no visible 
change of possession when the deed was executed to the ten- 
ants; and their possession, though their deed was not re- 
corded, was decided to be sufficient notice of their title. It 
is true, there was no deed to either Lane or Newsom, but 
each held a perfect equity against Quisenby, the vendor of 
Franklin, Reid & Company. 

2. There is no doubt that the general rule is, that the 
right to a specific performance is in the sound discretion of a 
court of equity. In this state, that power is to be exercised 
by the jury under the evidence and charge of the court. 
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Where the evidence and the rules of law justify such a de- 
cree, a party has the right to claim it. 

3. The title to the whole land was in Calloway, both to 
the part sold to Newsom and the portion retained by Quis- 
enby. Franklin, Reid & Company advanced the unpaid 
portion of the purchase money in behalf of Quisenby to 
Calloway, and were to take the title for their security. In 
execution of this agreement, Quisenby made a deed to them 
toall the land. This put them in the place of Calloway, - 
with the right he had as to holding the whole land subject to 
his claim for the unpaid purchase money. To enforce that 
right they may have a decree to sell the portion of the Jand 
which was not sold by Quisenby ; and if that be not suffi- 
cient to discharge what they have paid of the purchase 
money to Calloway, then that the balance so sold to Lane 
and Newsom be liable for the unpaid portion of such ad- 
vancement. As the decree did not allow, under any cireum- 
stances, the claim of plaintiffs in error to be asserted against 


that part of the land, it should be modified or a new trial 
had. The judgment rendered will contain directions on this 


point. 

4, The court refused to charge as requested by plaintiffs in 
error, that if when Newsom bought from Lane he paid for 
the land in part with property belonging to them, it was a 
fraud, and gave as a reason why the request was refused, 
that Franklin, Reid & Company only held a mortgage 
on such property. The question of fraud on the part of 
Newsom was distinctly submitted to the jury by the court. 
The testimony touching it, and as to Newsom having sent 
cotton to be shipped to plaintiffs, need not be stated. All 
was before the jury. Nothing appeared to show that the 
mortgage lien was not yet good against the property, or that 
it could not be enforced. 

As indicated, the judgment is reversed, and the case re- 
manded with directions. 
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Fort vs. West ef al. 


JAMES A. Fort, plaintiff in error, vs. JAMES P. West et al., 
administrators, defendants in error. 


1. That the defendant married the sister-in-law of the judge’s wife, does 
not disqualify the latter from presiding. 

2. Where suit is brought on a note given for the purchase money of land, 
a plea to the effect that the widow of the vendor claimed dower in the 
property sold which had not been set apart, and that the defendant 
would not be protected in paying said note as the title would be imper- 
fect, was properly stricken on demurrer. 

. The defendant not residing in the county in which the suit was pend- 
ing, it was not error to refuse his counsel time to procure his affidavit 
to an amended plea, as the oath of such attorney would have been 


sufficient. 


Judge. Dower. Vendor and purchaser. Pleadings. At- 
torneys. Before Judge CLARK. Sumter Superior Court. 
April Term, 1874. 


A report of this case is unnecessary. 


ALLEN Fort; Hawkins & Hawktys, for plaintiff in 
error. 


Jack Brown; C. T. Goope; Cook & Crisp, by brief, 


for defendants. 


Warner, Chief Justice. 


1, This was an action brought by the plaintiffs against the 
defendant on a promissory note for ¢2,000 00. On the trial 
of the case, the defendant objected to Judge Clark’s presiding, 
because he was related by affinity to the defendant within the 
fourth degree. It appears from the record, that the defend- 
ant married the widow of A. W. Williams, who was the 
brother of Judge Clark’s wife, and that Williams died after 
Judge Clark’s intermarriage with his sister. In our judg- 
ment, Judge Clark was not disqualified from presiding in the 
case, under the provisions of the 205th section of the Code: 
Deupree vs. Deupree, 45th Georgia Reports, 414; Hubback 
on Succession, 276 ; 12th Petersdorf’s, Ab., 565. 
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2, 3. ‘There was no error insustaining the demurrer to the 
defendant’s plea, or in refusing to give him time to make oath 
to his amended plea, as he lived in Stewart county. By the 
3449th section of the Code, when the defendant does not re- 
side in the county in which the suit is pending, the agent or 
attorney at law of the defendant may make oath to his plea, 
which the defendant’s attorney could have done in this case. 
From the facts disclosed in the record, we fear the defendant 
was more anxious to gain time than to obtain justice, but as 
damages have not been claimed, we do not award any. 

Let the judgment of the court below be affirmed. 















Oniver H. Jones, plaintiff in error, vs. ALBrIn Sons & 
CoMPANY, defendants in error. 






One who makes a conditional sale does not lose his rights under the 
contract because his attorney, in ignorance of its terms, takes a mort- 
gage on the property from the purchaser to secure an unpaid part of 
the purchase money, especially when it does not appear that the con- 
testing creditors of the purchaser acted upon or were misled by the 
fact of the mortgage being taken, or that there was fraud on the part 
of the seller, and it further appearing that the full value of the article 
so sold was allowed by the seller when he retook possession, and that 
even if he were forced to rely on the mortgage, it was for an amount 
greater than the value of the property, and had priority over the liens 

of such creditors. 















Debtor and creditor. Mistake. Lien. Attorney. Mort- 
gage. _ Before Judge Hopkins. Fulton Superior Court. 
March Term, 1874. 









This was a claim case arising in the justice’s court for the 
one thousand and twenty-sixth district of Fulton county. 
Albin Sons & Company were the plaintiffs in fi. fa., Charles 
R. Groomes, the defendant, and Oliver H. Jones, the claim- 
ant. The plaintiffs introduced in evidence three fi. fas. in 
favor of Albin Sons & Company against Charles R. Groomes, 
VoL, Lit. 38, 
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two of which were for $100 00 each, and the third for a less 
amount, with the entries thereon, showing a levy of each 
upon a hearse. The three cases were tried and disposed of 
together. The claimant admitted that the judgments on 
which said fi. fas. were issued were rendered in said justice’s 
court, the first two on the 10th September, 1873, and the 
last on the 5th September, 1873, and that at the date of said 
judgments Charles R. Groomes was in possession of said 
hearse. Plaintiffs closed, and the claimant introduced W. R. 
Hammond, who testified in substance as follows: About the 
17th June, 1873, W. M. Raymond & Company sent to his 
firm (D. F. & W. R. Hammond) for collection, four notes on 
Groomes & Reece, three for $100 00 each, and one for $124 75, 
with instructions to do the best they could with them. Said 
notes were for the balance of the purchase money for said 
hearse, which had been previously delivered to Groomes & 
Reece under a contract that the title was not to pass until paid 
for, All the purchase money for said hearse had been paid 
except the four notes aforesaid. On the 18th of June, 1873, 
D. F. & W. R. Hammond, not having in their possession 
said written contract, or knowing of the same, accepted from 
C. R. Groomes a mortgage, as well upon the said hearse as 
upon his stock in trade, to secure the said four notes, and 
also another demand of about $1,200 00 which they held for 
said Raymond & Company against Groomes, Shortly after 
accepting said mortgage--two or three days—Raymond & 
{‘ompany sent to witness, by mail, said written contract, and 
witness immediately replied that he would not have taken a 
mortgage upon the hearse if he had known its nature. He 
received no special reply from W. M. Raymond & Company. 
In Angust, 1873, said mortgage was foreclosed. Subsequent- 
ly, the claimant, who held a mortgage on said hearse and other 
property against said Groomes, had the same foreclosed and 
‘levied, and advertised said hearse for sale. Witness then went 
‘to claimant and showed him the written contract and threat- 
ened to interfere and stop the sale as to the hearse. Claim- 
ant, after negotiating with witness, paid him $400 00; $375 00 
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of this was for the said hearse, which witness, as the attorney 
of said Raymond & Company, then and there sold to him. 
Before making said sale, witness examined said hearse care- 
fully, and found that it had been badly broken. The claim 
of said Raymond & Company for the balance due upon the 
hearse was $424 75, but witness took $375 00 for it, because 
he thought that was all it was worth in its then damaged 
condition ; sold it for Raymond & Company under and by 
virtue of the written contract in evidence. The other $25 00 
was paid on account of the balance of the mortgage indebt- 
edness, Witness executed to claimant, on the back of said 
mortgage fi. fa.,a transfer of the same, and also of the right, 
title and interest of Raymond & Company in and to the 
hearse, 

The claimant testified as follows: He held a mortgage on 
said hearse against Groomes, and on all the rest of his store 
property, except a few small things. This mortgage was ta- 
ken prior to June 18th, 1873, and at that time he did not 
know of the conditional sale, After he foreclosed his mort- 
gage, he ascertained that Groomes lacked $375 00 of paying 
up the purchase money, and by agreement with Groomes, he 
paid up the balance due and took a bill of sale directly to 
himself. The hearse had been broken, and cost, subsequently, 
$157 00 to repair it. Witness does not think it was worth, 
at the time he purchased, more than the amount he paid for it. 

A. T. Finney testified: That since Jones bought the hearse 
he had it repaired for him at the cost of $157 00. At the 
time he took it for repair, it was not worth over $400 00. 
Its value will not exceed $800 00. As repaired and on sale 
in his shop, it would not bring more than one-fourth of its 
original cost. 

The justice held the property not subject. On a writ of 
certiorari thereto the decision was reversed and claimant ex- 
cepted, 


D. F. & W. R. Hammonp, for plaintiff in error. 


Stpney De tt, for defendants. 
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TRIPPE, Judge. 


It was not denied on the argument of this case that the 
contract between Raymond & Company and Groomes & 
Reece for the hearse, was nothing more than a conditional 
sale, and that the title was not to pass until it was paid for, 
But defendants in error claim that as the attorneys of Ray- 
mond & Company took a mortgage on the hearse to secure 
the unpaid purchase money, they are estopped from denying 
the title of Groomes & Reece. This mortgage was taken by 
the attorneys in ignorance of the terms of the contract of 
sale. It does not appear that the other creditors of Groomes 
& Reece acted upon, or were misled by the fact that the mort- 
gage was taken. When the agent of Raymond & Company 
took back the property, he allowed the full value of it, and 
nobody could have been damaged by the transaction. More- 
over, the mortgages of Raymond & Company, and of Jones, 
the claimant, on this identical property, are both older than 
the judgments of the defendants in error, and have a priority 
over those judgments. Under these facts, we think the judg- 
ment of the justice court in holding the property not subject 
was right, and it was error to sustain the certiorari and to set 
that judgment aside. The doctrine of estoppel does not ap- 
apply to this case. 

Judgment reversed. 


Joun S. Linton, plaintiff in error, vs. THE Mayor AND 
CouNCIL OF THE City OF ATHENS, defendant in error. 


1. The question of taxation is one of power, and the exercise of it is 
vested in the law-making department of the government, and when 
that department has exercised its judgment in relation to the assess- 
ment of taxes, the courts have no power to interf-re on the ground 
that the tax is unfair or unjust, unless the fundamental law of the land 
has been violated. 
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2. That land located within a municipal corporation was used for agri- 
cultural purposes, and the owner derived no benefit from the city gov- 
ernment, was no ground to enjoin the collection of the taxes assessed 
by the municipal authorities, especially where such owner purchased 

























the said property after the corporate limits had been extended so as to 
& cover the same. 
nal 
7 Taxes. Constitutional law. Municipal corporations, Be- 
om fore Judge Rice. Clarke Superior Court. August Term, 
sn 1874. 
fe This case is reported in the decision. 

y 

of Speer & Tuomas, for plaintiff in error. 
1eg Private property not taken for public use without compen- 
rt- sation. ‘Taxation on agricultural lands for corporate purposes 
ny should be enjoined: Buell vs. Ball, 20 Iowa, 288; Bradshaw 
nd vs. City of Omaha, 1 Nev., 16; City of Henderson vs. Lam- 
re- bert, 8 Bush., 610; Fulton vs. City of Davenport, 87 Iowa, 
es, 405; Morford vs. Anger, 8 Iowa, 82; Chaney vs. Hooser, 9 
an B. Mon., 330; Deedy vs. Lambon, 26 Iowa, 419; Gillette vs. 
ty City of Hartford, 31 Conn., 351; 2 Dillon on Mum Corps., 
g- 633; Cooley on Lims., p. 504. 
ct 
et Coss, Erwin & Coss; S. P. Tatrmonp; T. W. Ruck- 
p- ER, for defendant. 






Ist. Constitutional provision as to exercise of right of emi- 
nent domain has no application to this case:. Sedg. on Cons. 
and Stat. Law, p. 498, et seg.; Dwarris on Stat., p. 403, et 
seqg.; 4 N. Y., 432; Cooley’s Cons. Lims., pp. 497, 498. 

2d. General assembly authorized to pass such Jaw: Cons. of 
1868, par. 1, sec. 1, art. 3; par. 1, sec. 5, art. 3. 

3d. Courts cannot control discretion of legislature: Fred- 















‘D 
erick vs. Mayor and Council of Augusta, 567; 4 N. Y., 452; 
Cooley’s Cons. Lims., pp. 513, 164, 168, 171. 

bs Warner, Chief Justice. 

4 This was a bill filed by the complainant against the de- 


fendant, praying for an injunction to restrain the collection of 
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a tax execution issued by the defendant against the complain- 
ant’s property, on the ground that the tax is illegal. When 
the motion for an injunction came on to be heard, the defend- 
ant demurred to the complainant’s bill for want of equity. 
The court sustained the demurrer, and the complainant ex- 
cepted. 

1. The complainant alleges that he is a farmer by occupa- 
tion, and in order to carry on said occupation he, many years 
ago, purchased a valuable tract of land in the county of 
Clarke, situated about one mile and a half from the centre of 
the city of Athens, and is now engaged in the occupation of 
said land solely for agricultural purposes; that in 1815 the 
corporate limits of the town of Athens were extended one 
mile in every direction from the college chapel; that in 1842 
the limits of said town of Athens were extended to prevent 
the sale of liquors and establishment of lewd houses in close 
proximity to Franklin College, situated in said town, and not 
for the purpose of increasing the municipal revenue; that in 
1872 the general assembly passed an act amending the charter 
of the town of Athens, making it a city, the authority and 
jurisdiction of which was extended a distance of two miles in 
every direction from the college chapel. It will be noticed 
that the complainant does not allege in his bill what distance 
from the college chapel the act of 1842 extended the corpo- 
rate limits of the town, but by reference to that act it appears 
that the corporate limits of the town were extended by it two 
miles from the college chapel, and the act of 1872 does not 
extend the limits of the city of Athens any further than the 
corporate limits of the town of Athens were extended by the 
act of 1842; nor does the complainant allege at what time he 
purchased the land, but it was conceded on the argument that 
he purchased it subsequent to the year 1842. The complain- 
ant alleges in his bill that he is annually subjected to the pay- 
ment of a tax of $99 10 on his land by the municipal corpo- 
poration, without deriving any benefit therefrom, as no part 
of his land is required for streets or houses, or any other pur- 
pose connected with the municipal organization of the city of 
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Athens, but is used by him exclusively for agricultural pur- 
poses, and that the result of the imposition of said tax on his 
land is to take his private property for public use without any 
compensation whatever, and therefore the law which imposes 
the tax upon his land within the corporate limits of the city, 
is unconstitutional and void. The power of taxation is vested 
in the sovereign authority of the state; no constitutional gov- 
ernment can exist without it; its exercise is essential to the 
very existence of the state goyernment. As was said by 
Chief Justice MARSHALL, in the case of The Providence 
Bank es. Billings, 4 Peters’ Reports, 561: “It resides in the 
government as part of itself, and need not be reserved where 
property of any description, or the right to use it in any man- 
ner, is granted to individuals or coporate bodies. However 
absolute the right of any individual may be, it is still in the 
nature of that right that it must bear a portion of the public 
burdens, and that portion must be determined by the legisla- 
twre. This vital power may be abused; but the interest, wis- 
dom and justice of the representative body, and its relations 
with its constituents, furnish the only security against unjust 
and excessive taxation, as well as against unwise taxation.” 
By the constitution of this state, the power of taxation over the 
whole state shall be exercised by the general assembly only to 
raise revenue for the support of government, to pay the public 
debt, to provide a general school fund, for common defense, and 
for public improvements; and taxation on property shall be ad 
valorem only, and uniform on all species of property taxed. 
The general assembly may grant the power of taxation to the 
county authorities and municipal corporations, to be exercised 
within their several territorial limits. ‘There is no pretense 
that the land of complainant, which is taxed, is not within 
the territorial limits of the municipal corporation, and that it 
was within those limits when he purchased it, or that the rate 
of taxation is greater than is authorized by the charter of the 
city, or that it has not been assessed upon the ad valorem and 
uniform principle as required by the constitation ; but the com- 
plaint is, that inasmuch as he has no use for the municipal organ- 
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ization, and inasmuch as it is of no practical benefit to him there- 
fore, to tax his land $90 00 a year for the benefit of the corpor- 
ation, is taking his private property for public use without com- 
pensation, and therefore the law which authorizes the as- 
sessment and collection of the tax on his land within the 
limits of the corporation, is unconstitutional afi void. Tax 
Jaws, as well as all other general laws, sometimes operate 
harshly in individual cases, and we suppose always will, ow- 
ing to the imperfection of human legislators. A man living 
within the limits of a municipal corporation, of large prop- 
erty, who has no children to educate, might think it hard and 
unjust that his property should be taxed to raise a school fund 
to educate other people’s children. So a man living within 
the limits of a municipal corporation, who had _ no use for a 
street railway, might think it hard that his property should 
be taxed to build one. In these cases, and many others which 
might be cited, the individuals whose property might he taxed 
would have no more personal interest in the special object for 
which the tax was levied than the complainant has in the mu- 
nicipal corporation of the city of Athens and its organization. 
The question of taxation is one of power, and the exercise of 
it is vested in the law-making department of the government, 
and when that department has exercised its judgment in rela- 
tion to the assessment of taxes, the courts have no power to 
interfere on the ground that the tax is unfair or unjust, unless 
the fundamental law of the land has been violated. The col- 
lection of all taxes is, in a certain sense, the taking of private 
property for the use of the public, and the case made by the 
complainant does not constitute an exception to the general 
rule. Taxing his property within the limits of the city for 
the benefit of the municipal corporation is no more taking 
private property for the use of the public than the taxing of 
a man’s property, who had no children, to raise a fund for the 
education of other people’s children within the corporate lim- 
its of the city, would be the taking of private property for 
the use of the public. It is nothing more than the exercise 
of the sovereign authority of the state—its legislative will 
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upon the subject of taxation—an inherent power which belongs 
to the state. It is true that this general power of taxation 
may be abused by the law-making power of the state, but the 
remedy for such abuse is in the vigilance of the people over 
the conduct of their representatives in making extravagant 
expenditures and taxing the people for the payment thereof. 
2. By the constitution, the general assembly of this state 
have power to make all laws and ordinances, consistent with 
the constitution, and not repugnant to the constitution of 
the United States, which they shall deem necessary and proper 
for the welfare of the state. In 1842, the general assembly 
deemed it necessary and proper to extend the corporate limits 
of the town of Athens two miles in every direction from the 
college chapel. Whether this was done for the benefit of Frank- 
lin College, or for other reasons satisfactory to the law-making 
power, it is not material to inquire. In 1872, the general 
assembly, in amending the charter, confirmed the extension of 
the corporate limits of the city as the same existed by the act of 
1842. The act of 1872 did not extend the limits of the cor- 
poration so as to embrace more territory than was included by 
the act of 1842. By the act of 1872 the mayor and council 
of the city of Athens had full power and authority to levy 
and collect an annual tax of not exceeding one per centum 
upon the value of all the property within the corporate limits 
of said city, of whatever kind, real or personal, which is or 
may be subject to taxation by the laws of this state. The 
complainant’s land was within the corporate limits of the town 
of Athens when he purchased it, and is now within the cor- 
porate limits of the city of Athens under the amended char- 
ter. It is not pretended that the tax assessed on the land is 
more than one per centum on its value, or that the land is not 
within the coporate limits of the city; yet, this court is asked 
to declare this law imposing the tax on the complainant’s land 
unconstitutional and void, because he has no use for the cor- 
poration, and it is of no benefit to him, and to require him to 
pay the tax in obedience to the laws of the state, will be to 
take his private property for the nse of the public without 
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compensation. The reply is, that the sovereign authority of 
his state has declared by her constitutional legislative enact- 
ment that she deems it necessary and proper for her welfare, 
that he should pay the tax assessed upon his land, and there- 
fore, it is his duty, as one of her citizens, to pay it, whether in 
his judgment he will be benefited by its payment or not. If 
each individual tax-payer should refuse to pay the tax im- 
posed upon his property by the sovereign authority of the 
state because, in his judgment, he would not be benefitted by its 
payment, there would not be much tax money collected. Sev- 
eral cases decided in some of the western states of the union, 
were cited on the argument by the plaintiff in error. The 
principle decided in those cases is, that; although the courts do 
not hold the legislative enactment imposing taxes to be abso- 
lutely void, but only hold that the courts have the power to 
limit the exercise of the taxing powe? of the state, when, in 
their judgment, upon a given state of facts, the individual 
whose property is taxed derives no benefit from the object for 
which the tax is imposed, then they will enjoin the collection 
of such taxes. In other words, the practical effect of those 
decisions is, for the courts of the state to assume and decide 
what taxes are necessary and proper for the welfare of the 
state, instead of the legislative department of the state gov- 
ernment. Cooley on Constitutional Limitations, 501, after 
citing several of those cases, remarks, in a note, that “ it would 
seem as if there must be great practical difficulties, if not 
some of principle, in making this disposition of such a case.” 
In McCullock vs, Maryland, 4 Wheaton’s Reports, 430, Chief 
Justice MARSHALL said: “It is unfit for the judicial depart- 
ment to inquire what degree of taxation is the legitimate use, 
and what degree may amount to the abuse of the power.” By 
the constitution of this state, the legislative, executive, and judi- 
cial departments, shall be distinct, and each department shall 
be confided to a separate body of magistracy. No person or 
collection of persons being of one department shall exercise 
any power properly attached to either of the others, except in 
cases herein expressly provided. It follows, therefore, that 
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in this state, at least, inasmuch as the power to levy and col- 
lect taxes is vested in the general assembly, that it would, in 
the language of Chief Justice MARSHALL, be unfit for the 
judicial department of the state government to inquire whether 
the law-making power of the state has acted wisely or un- 
wisely, justly or unjustly, in taxing the property of the com- 
plainant as set forth in the record. The principle involved in 
the case now before us, was decided in the case of Frederick 
vs. The City Couneil of Augusta, 5th Georgia Reports, 561. 
In that case, this court held “that when the law-making power 
acts within the scope of its delegated authority, the courts 
cannot interfere. It is the duty of the judicial tribunals of 
the country to exeeute and enforce all constitutional laws, and 
not to make them. The remedy against the effect of oppres- 
sive legislation, delegated to municipal corporations, is in the 
hands of the people or their representatives.” But the argu- 
ment for the plaintiff in error, in the case now before us, as 
we understand it, is, that the tax upon the complainant’s prop- 
erty is not unconstitutional, because it is unjust and oppressive, 
but as the municipal corporation of the city of Athens, which 
he is taxed to maintain, is of no benefit to him, it is unjust 
and oppressive to compel him to pay a tax on his property for 
its support, and therefore the law which compels him to do so 
is unconstitutional, because it take his property for the use of 
the publig without compensation. The reply is, that the tax- 
ation of property within the corporate limits of the city of 
Athens, was a question for the legislative department of the 
government to decide, and not a question for the courts. We 
find no error in sustaining the demurrer to the complainant’s 
bill. 
Let the judgment of the court below be affirmed. 
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THE WESTERN AND ATLANTIC RAILROAD Company, plain- 
tiff iu error, vs. Louis Camp, defendant in error. 


1. When it does not appear that goods transported by railroad have re- 
mained an unreasonable time in the depot of the railroad company 
after they have reached their destination, and the agent of the con- 
signee, on the ensuing Saturday, inquired of the agent of the company 
whether the goods must then be taken out or could they remain until 
the next Monday, and whether there would be additional charges 
therefor, and the agent of the company replied that the goods could 
be taken out on Monday without further cost, the rule of liability on 
the company, which was then that of ordinary diligence as warehouse- 
men, was not thereby changed. 

. When the general charge to the jury was correct, and substantial jus- 
tice has been done by the verdict, this court will not interfere, al- 
though there may have been some error committed in the refusal to 
charge as requested by the losing party, provided such request, if it 
had been given, would not probably have affected the result. 

. This court will not undertake to reverse a judgment refusing a new 
trial, when the interrogatories of several witnesses were read on the 
trial, and were considered on the hearing of the motion for a new trial, 
which are not contained in the record, and it does not appear that they 
were immaterial and could not affect the judgment, or were omitted 
by consent of parties. 


Railroads. Warehousemen. Diligence. Charge of Court. 
New trial. Practice in the Supreme Court. Before Judge 
McCurcuen. Catoosa Superior Court. July Term, 1874. 


Camp brought complaint against the Western and ‘Atlantic 
Railroad Company for $430 00, the value of goods shipped 
to him, and burned in the depot of the defendant on Febru- 
ary 10th, 1873. The defendant pleaded the general issue. 

The plaintiff proved the shipment of the goods, their non- 
delivery, and that they were directed to “L. Camp, care of 
R. J. Jones, Ringgold, Georgia.” 

R. J. Jones testified that he called at the depot several 
times for the goods, but they had not arrived ; that on Tues- 
day or Wednesday of February court, 1873, defendant’s agent 
told him the goods had come on that morning; that the depot 
was burned on the Monday night following; that he in- 
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formed the agent that he would notify the plaintiff of the ar- 
rival of the goods, who replied that he wished he would; 
that he did not pay the freight, nor was it demanded from 
him by the agent; that he saw the depot burning about ten 
or eleven o’clock at night on February LOth; that the wind 
was blowing from the southeast ; that the railroad track was 
about fifteen feet from the depot, trains passing thereon fre- 
quently, both day and night; that the roof of the depot was 
old, made of oak boards, and had been there eight or ten 
years; that the boards were rotten, some of them warped ; 
that the roof leaked in some places; that the smoke-stacks of 
engines in passing would be about fifteen feet, perhaps twen- 
ty, from the edge of the roof, and nearly level with it, per- 
haps not quite so high. 

As to the condition of the roof, distances, ete., Jones was 
corroborated by several witnesses, and none swore to the con- 
trary. Some stated that it was a dangerous roof, and liable 
to ignite from sparks. Several testified that the wind was 
blowing from the southeast, which caused the sparks from the 
engines to fly towards the depot. Two witnesses swofe that 
on the night of the fire, about nine o’clock, they saw two en- 
gines passing the depot emitting large quantities of sparks, 
some of which fell on the roof. 

J. M. McKinney, the cousin and brother-in-law of the 
plaintiff, testified that he came to Ringgold on Saturday, the 
8th of February, and asked for the plaintiff’s goods, and was 
told by the defendant’s agent that they were in the depot; 
that he inquired what freight was due on them, and the agent 
replied by handing him a piece of paper with $33 17 written 
thereon; that witness asked if he must take the goods out on 
that evening,.or whether they could stay until Monday; that 
the agent asked him how he came to town, and on being in- 
formed that he came on horseback, told him the goods could 
stay until the day suggested ; that witness then asked him if 
there would be any additional expense, to which the agent re- 
plied there would not be; that on the following Monday he 
came from where plaintiff lived, twenty miles in the country, 
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with a three-horse* team and wagon, and when two miles 
from town noticed that the sun was about two hours high; 
that he came directly to town and found the depot closed ; 
that he went to a neighboring store and inquired where the 
agent was, and was informed that he had probably gone to 
supper; that the sun was then an hour or an hour and a half 
high. 

McKinney was corroborated by several other witnesses, 

J. M. Henery, the agent of the defendant, testified that on 
the Monday evening alluded to he was engaged in the depot 
until very late receiving freights for shipment, ete. ; that he 
thinks he remained until after sun-down ; that he then closed 
the depot and went to supper just in time to get back to meet 
the down train; that he had to meet this train and usually 
got his supper before it came; that he was absent not exceed- 
ing one hour, and when he returned he remained until nine 
o'clock ; that the evening was dark and cloudy. 

Other witnesses testified as to the character of the evening, 
and that the agent left the depot aboutsun-down. 

Fhe jury found for the plaintiff. The defendant moved for 
a new trial upon the following, among other, grounds : 

1st. Because the court erred in charging the jury “that the 
defendant was bound to exercise ordinary diligence in taking 
care of the plaintiff’s goods, and is liable for failing to take 
such care of the goods as every prudent man takes of his own 
goods ; and that this applies to all of the surroundings; that 
they might consider the house in which the goods were stored, 
the roof, the liability to take fire from passing engines, and 
in fact all the surroundings, and say from the facts proved 
whether the defendant exercised ordinary diligence in keeping 
the plaintiff’s goods, and if it did not it would be liable.” 

2d. Because the court erred in charging the jury that the 
defendant was bound to ordinary diligence in keeping all 
goods, and in refusing to charge that the neglect must be gross 
if there was a contract for the gratuitous keeping of the goods, 
in order to make the defendant liable for the loss. 
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3d. Because the verdict was contrary to the law and the 
evidence. 
The motion was overruled and the defendant excepted. 


D. A. WALKER, by J. A. W. Jounson, for plaintiff in 


error. 
W. H. Payne, for defendant. 


TriPPE, Judge. 


1. The charge of the court relieved the railroad company 
from the extraordinary liability that had been upon it as a 
common carrier, and gave the jury the rule approved in 46th 
Georgia, 433, to-wit: that when goods shipped by a railroad 
have arrived at their destination and are deposited in a place 
for safe keeping, the liability of the railroad company as a 
common carrier ceases, and that of warehouseman commences. 
This was the proper rule in this case. But the company 
claims that what passed on the Saturday evening, after the 
arrival of the goods at Ringgold, between its agent and the 
agent of defendant in error, changed its character to that of 
a gratuitous bailee, and from that time it was only liable for 
gross negligence, and that the court erred in not so charging. 
The goods had been in the depot four or five days. It was 
Saturday afternoon when the consignee’s agent inquired of 
the company’s agent if he should take them out then, or could 
they remain until the ensuing Monday. Upon learning that 
the agent of the owner came to town on horseback, he was 
notified by the railroad agent that the goods could remain un- 
til the next Monday and there would be no further charge 
on that account. It would be a very strict rule upon the 
owner of goods to hold that this lost him any right he then 
held. It was only for such a length of time as was almost a 
necessity, under the circumstances. 

2. The whole charge of the court is not given by the re- 
porter, nor are all the requests made by plaintiff in error to 
the court, to give in charge to the jury, set forth. One or 
two of those requests could properly have been given; but we 
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think substantial justice was done by the verdict, and the gen- 
eral charge of the court being correct, and as the requests 
which might have been properly submitted to the jury would 
not probably have affected the result, a new trial will not be 
granted on that account: 20 Georgia, 50; 37 Ibid., 94, 195. 

3. There is a still more serious difficulty in the way of 
plaintiff in error. The record shows that the interrogatories 
of four witnesses were read to the jury, and were considered 
on the hearing of the motion for a new trial. In the brief of 
the testimony these depositions are referred to as having been 
introduced on the trial, and by agreement of counsel they 
were to be used when the motion for a new trial was heard. 
From what appears in the testimony in the record, these wit- 
nesses whose interrogatories were used were cognizant of the 
Jeading and material facts of the case, and doubtless their tes- 
timony was of importance to the parties. These interrogato- 
ries are not included in the record or in the bill of exceptions, 
nor does it appear that they were omitted by consent of the 


parties. ‘Though there was no suggestion of diminution of 
the record, this court would require a very clear and un- 
doubted case before it would reverse a judgment refusing a 
new trial under such circumstances. All the testimony should 
be here unless its immateriality appears. Especially was this 
necessary in this case. 

Judgment affirmed. 


JAMES ALLEN, plaintiff in error, vs. THomas N. Grsson, 
defendant in error. 


That a defendant paid too much for land is no defense to notes given for 
the purchase money, where he bad opportunity of examination, even 
though he acted upon the representations of the plaintiff and another. 


Vendor and purchaser. Sales. Before Judge JAMEs 
JoHNSON. ‘Talbot Superior Court. September Term, 1874. 


For the facts, see the decision. 
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Marion Betuune, by E. H. Worrt1t, for plaintiff in 
error. 


No appearance for defendant. 
Warner, Chief Justice. 


The plaintiff brought his action against the defendant on 
two promissory notes for $712 95. To this action the de- 
fendant pleaded that the notes were given for eighty-two 
acres of land adjoining defendant; that plaintiff and one Cas- 
tleberry fraudulently combined to cheat defendant, by repre- 
senting to him that the land was worth $15 00 per acre, when 
it was worth only $4 00 per acre, and thus induced him to 
purchase the land at the former price, and divided the two 
notes between themselves. The plaintiff demurred to the 
defendant’s plea, the court sustained the demurrer, and the 
defendant excepted. It appears from the record that the 
land purchased was adjoining the land of defendant, and 
there is no pretence that he was prevented, or did not have 
ample opportunity to examine the land and see for himself 
what it was worth before he purchased it. If he thought 
proper to rely upon the representations of the plaintiff and 
Castleberry as to the value of the Jand to him, instead of ex- 
amining and looking at the land with his own eyes before he 
purchased it, he has no one to blame for his credulity and 
folly but himself; the courts will not relieve him: Tindall vs. 
Hlarkinson, 19 Georgia Reports, 448. There was no error in 
sustaining the demurrer to the defendant’s pleas. 

Let the judgment of the court below be affirmed. 


VoL. Lut. 39. 
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Tom. Brrep, plaintiff in error, vs. Tae State or Georeta, 
defendant in error. 


1. There was no error in the refusal of the continuance. 

2. Where there was a special pleathat the grand jury, who, at a previous 
term of the court found the indictment, were not sworn, and it ap- 
peared from the minutes ‘‘that the grand jury retired to their room, se- 
lected William H. Hughes as their foreman, returned into court and 
were duly impanneled, to-wit :’’ giving the names of the jurors: 

Held, that it was competent for the court to determine such an issue from 
an inspection of the minutes, and it was not error to hold that from the 
record it appeared the jury were duly sworn. 

8. Where a special plea was filed to an indictment, that one of the grand 
jurors was an incompetent juror, and an issue was made thereon and 
tried before a jury, and verdict rendered against the plea, and the de- 
fendant, without moving to set aside the verdict, entered the plea of not 
guilty : 

Held, that after a conviction it was too late to attack the verdict of the 
jury rendered on the special plea, on the grouni that it was contrary 
to the evidence. 

4. If incompetent evidence was admitted on the trial of such special plea 
without objection, and the court charged the jury thereon, the admis- 
sion of such testimony cannot be made a ground of error. 

5. Where a defendant in an indictment pleaded in bar, that a previous in- 
dictment had been pending against him for the same offense of which 
he was then charged, which had no fatal defects, and that it had been 
nol. prossed by order of the court, against his consent : 

Held, that there was no error in overruling the plea. 


Criminal law. Continuance. Jury. Practice in the Su- 
perior Court. Evidence. Before Judge James JOHNSON. 
Muscogee Superior Court. November Term, 1874. 


Tom. Bird was placed on trial for the offense of burglary. 
The defendant moved for a continuance on the ground that 
he had been confined in jail since October, 1873 ; that he had 
subpeenaed a witness by the name of Driver Reid, who had 
theretofore resided in Tuskegee, Alabama, but had recently 
moved to Wacoochee Valley in the same state; that the wit- 
ness could not attend court on account of sickness in his fam- 
ily; that he expected to have him present at the next term; 
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that he expected to establish by him an alibi, stating the 
facts. 

This motion was supported by the affidavit of Hamp Bird, 
the brother of the defendant. Upon cross-examination, he 
stated that a continuance had been allowed the defendant at 
the last term, in part, on account of the absence of the same 
witness; also, that the same facts could be shown by him, 
(Hamp Bird,) and his wife. 

As an additional reason for the continuance, counsel for the 
defendant stated in his place, that he had just been informed 
that one Mike Anderson, one of the grand jurors who found 
the bill under which the defendant was to be tried, was not a 
citizen of the United States, but was a subject of Great Britain ; 
that he desired to put in a special plea in bar, and to that end, 
wished time to examine the records and to prepare testimony. 

The court overruled the motion because it believed it to 
have been made for delay, and defendant excepted. 

The defendant then pleaded specially in bar, that the grand 
jurors impanneled at the last term of the court, who preferred 
the indictment, were not sworn. 

Issue being formed upon this plea the court directed the 
solictor general and the clerk to besworn. They testified that 
the grand jurors were qualified in the usual manner, ‘The 
minutes of that term also showed that “the grand jury re- 
tired to their room and selected William H. Hughes as their 
foreman, returned into court and were duly impanneled, to- 
wit: John H. Meyer,” ete. 

The court, without the intervention of a jury, ordered the 
plea to be stricken, and the defendant excepted. 

The defendant then pleaded that Mike Anderson, one of the 
grand jurors who preferred the indictment, was not a citizen 
of the United States, but was a subject of Great Britain. 

Upon issue being formed on this plea, the court ordered it 
to be submitted to a jury. Evidence was introduced, the jury 
charged, and a verdict returned against the plea. Various 
exceptions were taken to the rulings made on this-collateral 
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trial, but they are immaterial here as this court, in view of 
the further. history of the case, refused to pass on them. 

The defendant pleaded further that at the November term, 
1873, a true bill was found against him for the same offense 
as that with which he is now charged ; that he was convicted 
thereon, but upon writ of error to the supreme court, (see 50 
Georgia Reports, 585,) the judgment was reversed. That at 
the May term, 1874, when the judgment of the supreme court 
was made the judgment of the superior court, the said bill of 
indictment, upon motion of the solicitor general, was nol. 
prossed, the defendant objecting thereto, there being no fatal 
defect therein. That the defendant thereupon demanded his 
release, which was refused by the court. That at the same 
term, the grand jury found the true bill now being prosecuted, 
charging him with the same offense as that for which he was 
tried at the November term, 1873; wherefore he prays that 
he may be discharged and go hence without a day. 

Upon demurrer this plea was stricken, and the defendant 
excepted. 

The plea of not guilty was then filed. The jury found to 
the contrary. 

Error is assigned upon each of the above grounds of ex- 


ception. 


G. E. Tuomas; Reese CrawrorD, for plaintiff in error. 


W. A. LITTLE, solicitor general, for the state. 


TRIPPE, Judge. 


1. It is sufficient to say upon the first point that the court 
did not abuse its discretion in refusing the continuance. 

2. The minutes of the court showed that the grand jury 
who found the bill at a previous term “retired to their room, 
selected William H. Hughes as their foreman, returned into 
court and were duly impanneled, to-wit :” and then the names 
of the jurors were set forth in full on the minutes. The issue 
made by the plea on this point could be determined by the 
minutes, and there was no error in the judgment that it ap- 
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peared from the record the jury were duly sworn. The entry 
on the minutes could mean nothing else. 

3. There was an issue upon the special plea setting up the 
incompetency of one of the grand jurors. That issue was 
tried before a jury selected for that purpose. No motion was 
made to set aside that verdict. A plea of not guilty was filed, 
and after a verdict of guilty was rendered against the defend- 
ant, a motion was made to set the latter verdict aside and 
grant a new trial, on the ground that the one rendered on the 
special plea was contrary to the evidence. There should have 
been a motion to set aside the first verdict. If the defendant 
submitted to it without excepting, he could not take the chances 
of acquittal and failing in that, claim that the conviction was 
bad, because another jury had found wrong on another issue. 
If he had a good ground to set the first verdict aside, the 
court would have sustained it and the trouble and delay of 
the traverse trial would have been avoided. Suppose the de- 
fendant, after the return of the first verdict, had ascertained 
that one of the jury trying that issue was an incompetent 
juror, or discovered any other fact that would have vitiated 
the verdict. Could he, without moving for such cause, have 
gone into the trial last had, and then set up that it should go 
for naught, for reasons which he knew at the time would en- 
able him to avoid a verdict of guilty? If the facts were dis- 
covered too late for him to have availed himself of them in 
time, the question would be different. But here, the reasons 
given in the final motion, if good, existed, and were as well 
known before the trial of the final issue as afterwards. 

4, It is always too late after verdict on the trial of any is- 
sue to raise, as a ground to set it aside, that incompetent tes- 
timony was admitted, unless objection was made to it at the 
proper time, either when it was offered, or at least before a 
verdict was rendered. This rule might also be modified if 
the party was not aware of the facts on which the objection 
to the evidence rests, and was not guilty of laches in the mat- 
ter. This is not pretended in this case. 

5. At the same term of the court at which this bill was 
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found, the solicitor general, by authority of the court, entered 
a nolle prosequi upon another indictment against the defendant 
for the same offense. This was done at the May term, 1874— 
six months before the trial. The defendant objected to the nolle 
prosequi, and at the time it was entered demanded his release. 
He pleaded at the trial those facts, and that the bill which was 
nolle prosequied had no fatal defects, and prayed that he might 
be discharged and go without a day. The court, on motion, 
struck the plea. Section 4649 of the Code is: ‘No nolle 
prosequi shall be allowed, except it be in open court, for some 
fatal defect in the bill of indictment, to be judged of by the 
court, in which case the presiding judge shall order another 
bill of indictment to be forthwith submitted to the grand 
jury,” ete., ete. This nolle prosequi was ordered at May term, 
1874. The defendant objected because there were no fatal 
defects. The judgment of the court was rendered at that 
term on all the questions. No exceptions were filed, and the 
presumption of law is, that the judgment of the court was 
right. If the defendant desired to avail himself of his rights 
under this statement of facts, he should have put himself in 
a position todo so. He could not wait until the next term 
when put upon his trial, and then ask for a review of the 
former judgment of the court upon the same point he raised 
by his plea, to-wit: whether there were any fatal defects in 
the former indictment which would have authorized the 
nolle prosequi. Wedo not mean to concede by this that an 
erroneous judgment of the court in allowing a nolle prosequi, 
as this was done, would entitle a defendant to a discharge, as 
he might be if it was allowed after the case was submitted to 
ajury. Was not the intent and meaning of the enactments 
on these two matters different? We do not think the rule 
would be as strict in such a case as this as under the other 
provision of the law which forbids any entry of a nolle prose- 
qui on a bill of indictment after the case has been submitted 
to the jury, except by the consent of the defendant. There 
was no error in the judgment overruling the plea. 
Judgment affirmed. 
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THE MAyor AND CoUNCIL OF THE CiTy OF ATLANTA, 
plaintiff in error, vs. JAMES P. PERDUE, defenant in error. 


If a defect in the sidewalk of a municipal corporation, caused by an ex- 
cavation made by a party in the erection of a building, has existed for 
such a length of time as by reasonable diligence in the performance of 
their duty, the defect ought to have been known by the corporate au- 
thorities, then notice will be presumed, and proof of actual knowledge 
will not be necessary to render such corporation liable for injuries 
thereby occasioned. 


Municipal corporations. Streets. Notice. Before Judge 
Hopkins. Fulton Superior Court. March Term, 1874. 


For the facts, see the decision. 
W. T. Newmay, for plaintiff in error. 


B. F. Assort, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages for injuries sustained in falling 
into an excavation made in the defendant’s sidewalk on 
Mitchell street,in the city of Atlanta, the same being one of the 
public streets in said city. On the trial of the case, the jury, 
under the charge of the court, found a verdict for the plaintiff 
for $725 00. A motion was made for a new trial, on the 
ground that the court erred in overruling the defendant’s mo- 
tion for a non-suit, because the plaintiff had failed to prove 
that the defendant had notice of the excavation in the side- 
walk of the street at the time of the injury complained of, and 
because the court failed to charge the jury, that to entitle the 
plaintiff to recover he must prove that the defendant had no- 
tice of the excavation in the sidewalk of the street at the time 
of the injury. The motion for a new trial was overruled, and 
the defendant excepted. It appears from the evidence in the 
record, that the excavation in the sidewalk was made by a 
party who was erecting a building adjacent thereto, and the 
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excavation was made to allow grates to cover the area wall of 
the building. The excavation into which the defendant fell, 
in the night time, was eight or ten feet deep, no railing around 
it, nor lights there; the excavation had been there two or three 
weeks. The general rule of law is, that a municipal corpora- 
tion is bound to keep its streets and sidewalks in a safe con- 
dition for travel in the ordinary modes, by night, as well as by 
day, and if it fail do so, it is liable for damages for injuries 
sustained in consequence of such failure. A municipal cor- 
poration is liable for injuries caused by its neglect or omission 
to keep its streets and sidewalks in repair, as well as for those 
caused by defects occasioned by the wrongful acts of others, 
In the latter class of cases the foundation of the action is neg- 
ligence, and if the defect in the sidewalk or street had only ex- 
isted for a short time, as for a night or a day, so that the de- 
fendant could not reasonably be presumed to have had any 
knowledge of it, then notice of the defect in the sidewalk or 
street, to the defendant, should be shown in order to make it 
liable. But if the defect in the sidewalk or street of the city, 
existed for such a length of timeas by reasonable diligence in the 
performance of its duty, the defect ought to have been known 
by it, then notice will be presumed, and proof of actual notice 
is not necessary. The principle is this, that if the defendant, 
by the exercise of reasonable diligence in the performance of 
its duties, has the means of knowledge of defects in the streets 
and sidewalks, though caused by others, and negligently re- 
mains ignorant thereof, it is equivalent to actual knowledge. 
In the case before us, the excavation in the defendant’s side- 
walk had been there two or three weeks, and if it did not 
know that the excavation was there on one of its public side- 
walks, it was because of its own negligence, and the law will 
charge it with a knowledge of that which it ought to have 
known in the performance of its duty to the public. There 
was no error in refusing the non-suit for want of proof of no- 
tice to the defendant of the excavation in its sidewalk, or in 
failing to charge the jury that to entitle the plaintiff to re- 
cover he must prove that the defendant had notice of the ex- 
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cavation in the sidewalk at the time of the injury complained 
of, on the statement of facts disclosed in the record. 
Let the judgment of the court below be affirmed. 








THE Mayor anv City Councit or Mapison, plaintiff in 
error, vs. RopeRT N. Booru, defendant in error. 





1. The owner of a lot in an incorporated town leaves the outer strip of 
his lot fronting on the public highway or street, open and unfenced. 
Over this uninclosed part the public were accustomed to pass, as a side- 
walk, for upwards of twenty years; but no assertion of municipal au- 
thority over it was shown by any ordinance for widening the street, or 
by any, act, such as working it, etc., showing any control over it by the 
public, except the use of it, as stated. The owner, during this time, 
used this open front as a necessary way of access, both on foot and by 
wagon, to his residence and to his workshop situated thereon; had 
filled up an old ditch that run the length of the front, and had, by 
opening a way for the water that flowed from a higher point, protected 
this portion of the lot from being washed. He also used a portion of 
the open front to keep wagons and other vehicles which were carried 
to his shop for repairs: 

Held, that this constituted no such dedication of this front to the exclu- 
sive use of the public as to vest in the authorities of the town the right, 
by way of improving the street, to open or ditch upon and through the 
whole length of the uninclosed front, so as to seriously obstruct the 
ingress and egress of the owner to and from the balance of his prop- 
erty. 

2. As the evidence shows that the jury assumed as the measure of dam- j 
ages, the injury done to plaintiff’s land by permanently keeping the 
ditch open, the judgment is affirmed on the condition that the plaintiff 
will enter on the minutes of the court a renunciation of any claim to 
further damages, with permission to the city to keep said ditch open, 
and to make future necessary repairs thereon. 


Municipal corporations. Streets. Dedication. Before Judge 
Barrett. Morgan Superior Court. September Term, 1874, 





























This case is sufficiently reported in the above head-notes. 


Bituivups & Brogston, for plaintiff in error. 





A. G. & F. C. Foster, for defendant. 
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Trippe, Judge. 


1. As stated by the reporter, the facts are pretty fully given 
in the head-notes. The title of Booth to the strip of land was 
fully proved and was not contested. By not extending his 
inclosure to the limit of his lot, an outside narrow front was 
left adjoining the highway, and the public were accustomed to 
pass over this as a sidewalk. He had also used it for his own 
purposes, protected it from being washed by the rains, made 
it the way for access both to his dwelling and his workshop, 
and kept wagons and other vehicles on it which were brought 
to his shop for repairs. Even if this use by the public would 
bar the owner from denying it to them hereafter, it did not 
authorize the authorities of the town to dig a ditch through 
its length so as to cut off the owner from the approaches to 
his own premises, where his family lived, and likewise to ob- 
struct the ingress and egress of his customers to his shops 
where he earned his living. It is, to say the least, doubtful 
whether the owner had lost the right, if he chose to do so, to 
inclose this strip and assert his exclusive use of it. The case 
of Irwin vs. Dixon et al., 9 Howard, 10, presented but few 
additional facts beyond what this case shows in behalf of the 
owner’s right to fence in a portion of a lot belonging to him, 
which had been used for a long time as a highway in the city 
of Alexandria. His right so to do was sustained by the su- 
preme court of the United States: See, also, 3 Bingh., 447 ; 
11 East, 370; 30 Georgia, 896; 44 Ibid., 529; 22 Pick., 75. 
Without determining that question, as it is unnecessary to the 
judgment we render, it is sufficient to say we are satisfied he 
was entitled to damages for the injury he has sustained. 

2. From the evidence, it appears that the jury assumed, as 
the measure of damages, the injury which the plaintiff would 
suffer by permanently keeping the ditch open. As the city 
of Madison has asserted its dominion over this strip of land, 
and plaintiff’s counsel states that he is ready to remit all claim 
for any future damages, the judgment is affirmed on condi- 
tion that he makes such an entry on the minutes of the court, 
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with such further permission to the city as will authorize 
them to make future necessary repairs on the ditch, etc., all of 
which will be specified in the judgment. 

Judgment affirmed. 


Fortune N. Cuisnouo et al., plaintiffs in error, vs. AUGUS- 
tus H. LEE, executor, defendant in error. 

Where money is bequeathed to the widow for life, and at her death to 

the heirs of the testator, it is the duty of the executor to invest the 


principal, and to pay over the interest to the widow, so as to preserve 
the former for the benefit of those ultimately entitled. 


Administrators and executors. Legacies. Life estates. 
Wills. Before Judge Haut. Newton Superior Court. 


March Term, 1874. 
For the facts of this case, see the decision. 
CLARK & Pace, for plaintiffs in error. 
J. J. Fioyp, for defendant. 
WARNER, Chief Justice. 


This case comes before this court on a bill of exceptions as 
to the proper construction to be given to the fourth and sixth 
-items of the will of I. P. Henderson, deceased. The bill of 
exceptions recites that the parties were at issue as to the duty 
of the defendant, as executor, under the fourth and sixth items 
of the will of Isaac P. Henderson, which said items are in 
the following language, to-wit: “Item 4th. I loan to my wife 
during her natural life, $5,000 00. Also, that my executors 
purchase for my wife a negro woman or girl, such as she may 
select, the same to be loaned to her her lifetime, the same to be 
purchased out of the proceeds of my property.” “ Item 6th. 
It is my will and desire, that at the death of my wife the 
money loaned her, and the negro to be purchased by my exe- 
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cutors, be sold and equally divided amongst all my children, 
and my grand-daughter, Elderrinda Brown, and the share 
going to my grand-daughter is to be placed in the hands of 
the trustee named in the fifth item of this will, and under the 
same restrictions and limitations.” The court held that it was 
the duty of the executor, under the will of the testator, to pay 
over to Ruth Henderson, his widow, the. $5,000 00 loaned 
her in the fourth item of the will. To which ruling of the court 
the complainants excepted. 

The court also ruled that it was the duty of the executor, 
after the death of Ruth Henderson, the widow, to take steps 
to recover the possession of the $5,000 loaned her under the 
will of testator, for the purpose of distributing the same 
amongst the legatees of Henderson, the testator. To which 
last ruling of the court the defendant excepted. This last 
ground of error was abandoned by the defendant on the ar- 
gument here, and the only question to be considered is the 
first ground of error alleged by the complainants in the bill 
of exceptions. 

By the 2253d section of the Code, an estate for life cannot 
be created in such property as is destroyed in the use. When 
money is loaned or given to one for life, and it is manifestly the 
intention of the testator that the money so loaned or given, 
shall be divided after the death of the person who has only a life 
interest in it, amongst his children and his grand-daughter 
named in his will, and that his grand-daughter’s share thereof 
is to be placed in the hands of a trustee named in his will, under, 
certain restrictions and limitations therein specified, as in the 
will of the testator now before us, it was the duty of the testa- 
tor’s executor, appointed by him to execute his will, to hold the 
principal sum of money so bequeathed, in trust for the ob- 
jects of the testator’s bounty, inasmuch, as the money be- 
queathed to the testator’s widow for and during her life would 
ve destroyed in its use, and thus the intention of the testator 
might be defeated, if the money was paid into her hands. 
The rule applicable to this class of cases was correctly stated 
in Thornton vs. Burch, 20 Georgia Reports, 793. It was the 
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duty of the executor to have invested the money, and paid 
the interest thereon to the widow during her life, so as to have 
preserved the principal for those whom the testator clearly in- 
tended should have it after the death of his widow. The 
testator did not intend that the principal of the money be- 
queathed to his widow during her life should be destroyed in 
the use of it by her, but on the contrary, he intended that his 
children and grand-daughter should have it after her death, 
and to carry out that intention his executors were appointed to 
execute his will, and it was their duty so to execute it so as to 
effect that intention, by investing the money, paying the widow 
the interest thereof during her life, and at her death to divide it 
equally amongst his children and grand-daughter as directed 
by the testator’s will; that was what the executors were re- 
quired to do; that was what the testator entrusted his executors 
to do, in order to carry out his expressed intention in regard 
to the $5,000 00 bequest, specified in the fourth item of his 
will. In our judgment, the court erred, in view of the pro- 
visions of the fourth and sixth items of the testator’s will, in 
holding that it was the duty of the executor to pay over to 
the widow, Ruth Henderson, the $5,000 00 loaned her in the 
fourth item of the will. 
Let the judgment of the court below be reversed. 


’ Rospert BapKIns, plaintiff in error, vs. WitttAM L. Ros- 
INSON, marshal, defendant in error. 


1. The mayor and council of the city of Columbus were authorized by 
the act of November 17, 1864, to prohibit the sale by retail, of fresh 
meats and vegetables during market hours at any other place than the 
market house. By a subsequent section of said act, it was provided 
that no person should be punished under any ordinance passed by vir- 
tue of said act, except such persons as shall usually bring marketable 
articles for sale by retail at the market house : 

Held, that said act is not unconstitutional. 

2. Whether any person prosecuted for the violation of such ordinance 
comes within the exception, is matter of proof on the trial, and can- 
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not be inquired into on the hearing of a habeas corpus sued out by one 
who is in custody, under a judgment of conviction for violating the 


ordinance. 


Habeas corpus. Constitutional law. Market. Munici- 
pal corporations. Before Judge James JoHNsoN. Muscogee 
County. At Chambers, July 26th, 1874. 


M. W. Murphy, as marshal of the city of Columbus, pre- 
sented to the judge of the superior court of Muscogee county 
his petition for the writ of certiorari, making this case: 

Ou July 18th, 1874, Robert Badkins was charged before 
the mayor’s court of said city with a violation of section four of 
the market ordinance, in that he sold certain fresh meats at 
his store-house, a place in the city other than the market- 
house, during market hours. Said ordinance had been passed 
by the mayor and council of said city under an act of the leg- 
islature, entitled “an act to authorize the mayor and council 
of the city of Columbus to erect a market-house in one of the 
streets of said city, and to pass ordinances to establish and reg- 
ulate a public market in said city.” Assented to November 
17th, 1865. Tothis charge Badkins pleaded the unconstitu- 
tionality of the aforesaid ordinance, and not guilty. He was 
found guilty and sentenced to pay a fine of $50 00, and in 
default thereof, to be confined in the guard-house for thirty 
days. He failed to pay said fine, and was imprisoned by pe- 
titioner in accordance with the terms of said judgment. Bad- 
kins presented his petition for the writ of habeas corpus to 
the Honorable Joseph F. Pou, the county judge, in which he 
alleged that he was illegally imprisoned, because the 4th sec- 
tion of said ordinance was unconstitutional, and because he 
was held without due process of law. The 4th section, above 
referred to, was as follows: “And no fresh meat (all meat con- 
sidered fresh unless salted one week,) shall be sold at any 
other place in the city than the market-house during market 
hours.” The county judge ordered Badkins to be discharged. 
This judgment petitioner excepted to, and asks the writ of 
certiorari that the same may be corrected. 
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The petition was sanctioned and the writ issued. It was 
admitted by the county judge and the respective parties that 
the petition fairly presented the facts. Upon the hearing be- 
fore the judge of the superior court, the decision of the county 
judge was reversed and the case remanded for a rehearing. 
To this ruling Badkins excepted. 

After the case reached this court Murphy died, and his sue- 
cessor in office, Robinson, was made a party. 


Benning & Bennine; Russet & Russet, for plaintiff 
in error. 


C. H. WituiaMs; PEABopy & BRANNON, for defendant. 


TRIPPE, Judge. 


1. The ordinance of the City Council of Columbus was au- 
thorized by the act of November 17th, 1864, and it was there- 
fore not obnoxious to the deciston in the case of Bethune vs. 
Hughes, 28th Georgia, 560. The right of the legislature to reg- 
ulate trade, and to authorize municipal corporations so to do 
within their respective limits, has been recognized by this court 
from the time of its organization. It is only necessary to refer 
to some of the decisions on that point without further citing 
them: 5th Georgia, 546; 6 Ibid., 13; 18 Ibid., 586; 43 Lbid., 
421. As was said in the case in 5th Georgia, supra, in refer- 
ence to ordinances that are legal and constitutional and those 
which are not, “the true distinction is between an ordinance 
which operates as a total exclusion or deprivation of the right 
of the citizens, and one which merely regulates the exercise 
and enjoyment of it for the benefit and security of the in- 
habitants of the city.” We do not think that any of the pro- 
visions of the constitution of 1868 operate to deny this power 
in the legislature. The case in 43d Georgia, 421, was decided 
since 1868, and the same questions were then raised on the 
argument which are presented here. 

2. Whether one who is prosecuted for a violation of such 
ordinance comes within the exception of a subsequent section 
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of the act, was a question to be inquired into, and was a mat- 
ter of proof on the trial of the prosecution. 
Judgment affirmed. 


THE Mayor AND ALDERMEN OF SAVANNAR, plaintiff in 
error, vs. JAMES K. Hives et al., defendants in error. 


1. By the 2d section of the general tax act of 1874, a specific tax of 
$10 00 was imposed upon every practitioner of law, medicine and 
dentistry. By the 11th section it was provided that no assessment 
should be made for corporation or county purposes on such specific 
taxes. The mayor and aldermen of Savannah imposed a tax of 
$25 00 on every person or firm transacting the business of the law: 

Held, that such tax was legal. It was not an assessment upon the 
specific tax imposed by the state, but it was a tax imposed upon the 
business of the law, as authorized by the charter of the corporation. 

2. That section of the ordinance which requires that a firm shall pay but 
one tax is right in principle, and would be unjust and unequal if each 


partner was to be taxed separately. 


Tax. Partnership. Before Judge Tompkins. Chatham 
County. At Chambers. March 9th, 1875. 


For the facts of this case, see the decision. 
Jackson, LAwTon & BastnGER, for plaintiff in error. 


A. B. Situ, for defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant, praying for an injunction to restrain it from the col- 
lection of a tax of $25 00 which the defendant, by an ordi- 
nance, had imposed on every lawyer in the city of Savannah, 
for municipal purposes. The presiding judge granted the in- 
junction prayed for, and the defendant excepted. 

1. By the 4847th section of the Code, the Mayor and AI- 
derman of the city of Savannah, have full power and author- 
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ty, to make such assessments and lay such taxes on the 
inhabitants of said city, who transact or offer to transact busi- 
ness therein, as said corporate authorities may deem expedient 
for the safety, benefit, convenience, and advantage of said city. 
On the 30th day of December, 1874, the mayor and alder- 
men of said city passed a general ordinance to assess and levy 
taxes for the year 1875, to raise revenue for the city, on. the 
inhabitants thereof, including those who held taxable property 
therein, and those who transact or offer to transact business 
therein, by the 6th section of which ordinance it is declared 
that every person and corporation transacting, or offering to 
transact, either of the kinds of business hereinafter mentioned 
shall pay -the tax hereinafter prescribed, to-wit: “ Every 
lawyer, physician and dentist, $25 00.” The 15th section 
of the ordinance declares that a “a firm or copartnership 
of persons carrying on business jointly in the same estab- 
lishment, and bona fide as partners, shall not be compelled 
to pay more than one tax for the business of one establish- 
ment.” By the 2d section of the act of the general assembly 
of 1874, a specific tax of $10 00, was levied upon every 
practitioner of law, medicine and dentistry. By the 11th sec- 
tion of that act it is declared “that no assessment shall be 
made for corporation or county purposes, on the specific taxes 
herein imposed on practitioners of law, medicine, dentistry, 
and photography : Provided, this section shall apply to all 
who practice and charge for the same.” The tax complained 
of is not a tax assessed by the defendant as a corporation on 
the specific tax of $10 00 imposed by the state, on lawyers, 
and does not purport to be such a tax, but it is a tax imposed 
by the defendant as a corporation on the business of the com- 
plainants transacted within the corporate limits of the city, as 
authorized by the 4847th section of the Code before cited, 
The specified authority granted tothe defendant as a corpora- 
tion to levy a tax on business transacted in the city, was not 
repealed, nor intended to be repealed, by the general law of 
1874, which only prohibited corporations and counties from 
assessing a tax on the specific tax of $10 00 imposed by the 
VoL, uit. 40. 
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state, for corporation or county purposes; that is to say, the in- 
tention of the act of 1874 was to declare that no corpora- 
tion, or county, should assess a tax of twenty-five per cent, 
or other rate, on the specific tax of $10 00, for corporation or 
county purposes, leaving the defendant, as a corporation, to 
tax business transacted within its limits under its special grant 
for the purpose as it theretofore had done; that was all the 
act of 1874 intended to do, and that was all that it did do, 
If the business of the complainants is not sufficient to author- 
ize them to pay the tax of $25 00 imposed thereon by the or- 
dinance of the city, they are not compelled to transact or offer 
to transact that business within the limits of the corporation, 
but if they do, then they are bound as law-abiding citizens to 
pay it. 

2. That section of the ordinance which requires that a firm 
or copartnership carrying on business jointly in the’ same 
establishment as partners shall pay but one tax on that busi- 
ness, is right in principle, but would be wrong, unjust, and 


unequal, if each partner was to be taxed separately on the 
business of the copartnership. The injunction in this case, to 
restrain the collection of the tax, was granted without author- 
ity of law, and in violation of the law. 

Let the judgment of the court below be reversed. 


G. P. Guitrorp & Company, plaintiffs in error, vs. F. A. 
Sracer, defendant in error. 


1. The inference that an agent is authorized to collect a written security 
for a debt because it is in his custody, ceases when the security is 
withdrawn by the creditor; and this, even though the debt may have 
been contracted through the agent. 

2. If the debtor pay such a claim to one who is not in possession of the 
security, it is incumbent on him to show that the person receiving pay- 
ment had authority to collect the debt. 


Principal and agent. Debtor and creditor. Promissory 
notes. Payment. Before Judge PorrLe. Hancock Supe- 
rior Court. October Adjourned Term, 1873. 





ATLANTA, JANUARY TERM, 1875. 619 


Guilford & Company vs. Stacer. 


Guilford & Company, through their agent, William Stan- 
ford, sold to Stacer a piano, stool and cover, taking his note 
therefor. This instrument was sent to plaintiffs. After its 
‘ maturity they instituted suit thereon. The defendant pleaded 
payment in full to Stanford, the agent. The jury found for 
the defendant. The plaintiffs moved for a new trial, upon 
the ground that the court refused to charge the jury “that if 
they believed that after the piano had been sold and the note 
given by Stacer to plaintiffs and turned over to them, that 
Stanford’s agency had ceased as to that transaction, and that 
defendant had such evidence before him as to induce him to 
believe it, you should find for the plaintiffs.” 

And also because the court charged the jury, in substance, 
that the defendant was not liable if Stanford was a general 
agent, with power to sell and to take money in payment for 
sales, which fact they must determine from the testimony. 
That if Stanford sold any other pianos and tovok pay in part, 
and afterwards, the principals in Macon, through their book- 
keeper, received the balance of the debt without objection, 
they might consider that as a ratification of that act of Stan- 
ford, and they might look to that circumstance in determining 
whether he was such general agent. 

The motion was overruled, and plaintiffs excepted. 


E. F. Best, for plaintiffs in error. 
C. W. DuBosE; Greorce F. Pierce, Jr., for defendant. 


TRIPPE, Judge. 


1. This case comes fully within the decision rendered this 
term in Howard & Soule vs, G. L. Rice. The authorities 
therein cited establish the following positions: The inference 
that an agent is authorized to collect a written security for a 
debt because it is in his possession, ceases when the security is 
withdrawn by the creditor; and this even though the debt 
has been contracted through the agent. 

2. If the debtor pay such a claim to one who has not the 
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custody of the security, it is incumbent on him to show that 
the person receiving payment had authority to collect the 
debt. Under these principles, which largely control the case, 
the court should have granted the new trial. 

Judgment reversed. 


JAMES P. Simmons, plaintiff in error, vs. GEoracia V. Mar- 
TIN, administratrix, defendant in error. 


Where it is sought to enjoin the enforcement of a common law judgment 
on the ground that the complainant was prevented from making his 
defense to the suit in which the same was rendered, by mistake, over- 
sight, etc., due diligence must be shown, and the facts set forth demon- 
strating how such omission occurred. 


Equity. Injunction. Judgments. Before Judge Rice. 
Gwinnett County. At Chambers. April 20, 1875. 


The principle of law enunciated is sufficiently clear without 
the report of any facts additional to those stated in the de- 
cision. 


JAMES P, Srmmons, for plaintilf in error. 
N. L. Hurcutn; F. F. JuHAN, for defendant. 
Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ant praying for an injunction to restrain the collection of a 
common law fi. fa. issued on a judgment obtained against the 
complainant. The presiding judge refused the injunction 
prayed for, and the complainant excepted. This is the third 
time this case has been before this court. The complainant 
insists that he has been prevented from making his defense to 
the suit at law against him, by mistake, oversight, uninten- 
tional, undiscovered and accidental omission and surprise, as 
he has alleged and set forth in his bill. The general rule is that 
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a court of equity will interfere with the judgment of a court 
of law only, when the party complaining had a good defense 
of which he was entirely ignorant, or where he was prevented 
from making it, by fraud, or accident or the act of the adverse 
party, unmixed with negligence on his part: ‘Code, sections 
3129, 3218, 3220. On looking through the allegations con- 
tained in the complainant’s bill, the same are not sufficient, in 
our judgment, to entitle him to have the common law judg- 
ment against him enjoined under the rule before stated. Par- 
ties, when sued at law, are bound to full diligence in making 
their defense. It is not sufficient for a party to allege that he 
has been prevented from making his defense, by mistake, over- 
sight, unintentional, undiscovered and accidental omission, but 
he must further allege how the mistake, oversight, uninten- 
tional, undiscovered and accidental omission, occurred, so that . 
the court may see that there was no fault, or want of diligence 
on his part, which the allegations in complainant’s bill fail to 4 
. show. It is for the interest of parties that there should be an 
end of litigation. 
Let the judgment of the court below be affirmed. 



















Wi.11amM Upcuourca, plaintiff in error, vs. Henry Lewis 
et al., defendants in error. 









1. To make a sale of land legal and valid, which is sold under a judg- 
ment for the purchase money against the vendee, who holds a bond for 
titles, the vendor must make, file, and have recorded in the office of 
the clerk of the superior court, a deed of conveyance to the vendee. 

2. Though the vendee may bar himself of his right to demand that the 
sale be set aside, by acts of ratification on his part, to repudiate which 
would be a fraud on third parties, yet his mere presence at the sale, 
without protest against it, when it does not appear that he was aware 
of the fact that the deed had not been filed and recorded, would not 
estop him. 

8. It being impossible to ascertain from the evidence in the record what 

amount was due on the executions at the time of trial, and the judge 

who tried the case being dissatisfied with the verdict, and having grant- 
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ed a new trial generally, one of the grounds being that the verdict was 
contrary to the evidence, we cannot say that there was an abuse of his 
discretion. 


Judicial sale. Vendor and purchaser. Bond for titles. 
Executions. Estoppel. New trial. Before Judge HALL. 
Henry Superior Court. October Term, 1874. 


William Upchurch filed his bill against Henry Lewis, Hal. 
Dorsey, John Stillwell and Willis Goodwyn, sheriff, making, 
in brief, this case: In the year 1856 complainant bought of 
Lewis one hundred and one and one-quarter acres of land in 
the county of Henry, at the price of $600 00, to be paid in 
four annual installments of $150 00 each, the first to become 
due on December 25th of that year. Notes were accordingly 
delivered and bond for titles given. The first and second 
notes were paid in full, and a payment made on the third. In 
the latter part of 1859 or first of 1860, complainants acknowl- 
edged service on suits brought on the third and fourth notes, 
upon which judgments were subsequently rendered. During 
the winter of 1862-3 the complainant paid off said judgments 
in full, but no final settlement was had. Lewis admitted such 
payment, but deferred making a deed, first for one cause and 
then another. In 1868 Lewis claimed that there was a small 
balance due him, and complainant paid him $45 00. After 
all this, Lewis, with a view of defrauding complainant, trans- 
ferred said judgments and conveyed said land to John Still- 
well, who took with full notice of all of the aforesaid facts. 
Stillwell had a levy made in 1869, and complainant paid to 
him $45 00, and sale was deferred. In December, 1872, the 
land was sold under the aforesaid levy, and bid off by Hal. 
Dorsey, for $390 00. No deed was filed prior to said levy or 
prior to said sale, as required by law. The executions were 
fully paid off and discharged prior to said sale. Waives dis- 
covery. Prays that said sale may be vacated, and the deed 
made in accordance. therewith canceled ; that an accounting 
may be had, and said executions decreed to be satisfied ; that 
the deed from Lewis to Stillwell may be canceled and the 
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former decreed to execute a title in conformity with his bond; 
that the defendants may be restrained from disturbing com- 
plainant’s possession until these matters are inquired into. 

The defendants all answered, denying that the executions 
had been paid off, and alleging that the purchase by Stillweil 
was made at the request of the complainant, and for the pur- 
pose of giving him longer time to complete his payment for 
the land; that at the time Stillwell bought, upon a settlement 
had between complainant and Lewis it was distinctly agreed 
that $236 00 was then due by the former; that complainant 
was present at the sale, and made no objection thereto; that 
subsequently he sent a message to Dorsey proposing to take 
the land at his bid, and to pay one-half cash, and good interest 
on the balance; that Stillwell did file a deed in the clerk’s of- 
fice before the day of sale, but after the levy. 

The evidence for the respective parties made the case pre- 
sented by their pleadings. It appeared that Stillwell executed 
a deed to complainant on October 22d, 1872, and had the 
same filed in the clerk’s office, but that it was never recorded ; 
also, that the complainant was present at the sale and made 
no objection thereto. It is impossible to ascertain from the 
evidence what is the balance due on the executions. 

The jury found the sale illegal, and that the property be- 
longed to complainant upon the payment of $230 00 to Still- 
well. ‘The defendants moved for a new trial upon the follow- 
ing grounds, to-wit: 

Ist. Because said verdict was contrary to the law and the 
evidence. 

2d. Because the verdict was contrary to the charge, that if 
complainant consented to the sale of the land and the trans- 
fer of the executions to Stillwell for a valuable consideration, 
and without notice of any defense to said fi. fas., then the jury 
should find for the defendants. 

3d. Because the verdict was contrary to the charge, that if 
the deed from Stillwell was filed in the clerk’s office after the 
levy, but before the sale, and Dorsey purchased without no- 
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tice of the failure to file the deed before the levy, he would 
be protected. 

The motion was sustained, and a new trial ordered. To 
this ruling complainant excepted. 


Speer & Srewart, for plaintiff in error. 


8. C. McDanrex; J. Q. A. ALForD, for defendants. 


TripPE, Judge. 


1. It was decided in Purks vs. Bailey, 22 Georgia, 116, 
which was reaffirmed in Hurvill vs. Lowe et al., 47 Georgia, 
214, and in Brunson vs. Grant, 48 Georgia, 394, that a sale of 
land by a sheriff under an execution for the purchase money 
against the vendee who only*holds a bond for titles, is illegal 
unless the vendor has filed and had recorded in the clerk’s of- 
fice a deed to his vendee for the land before the levy. 
This principle applies to this case. 

2. It is true the vendee may bar himself of the right to 
demand that the sale be set aside, if he so act as to induce 
others to purchase, and where it would be a fraud on such 
purchaser to permit him to repudiate those acts or the sale 
which he may have aided in effecting. But he is not es- 
topped, from the fact that he was present at the sale and did 
not protest against it, when it does not appear that he knew 
or had notice that the deed had not been filed and recorded, 
Those were acts which he could not control, and with which 
he had nothing to do. 

3. We cannot ascertain satisfactorily from the evidence in 
the record what amount was due on the execution at the time 
of the trial. The verdict fixed that amount. It set aside 
the sale as illegal, and found the land to be the property of 
complainant, upon his paying Stillwell, who was the transferee 
of the execution, and who became the purchaser by assu ning 
the bid of Lewis, the sum of $230 00: It is very probable 
there was a larger amount due on the execution. It is im- 
possible to tell from what is before us. The judge before 
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whom the case was tried granted a new trial, and under all 
that appears we cannot say he abused his discretion. 


Judgment affirmed. 






THE ScrREVEN Hose CoMPANY OF SAVANNAH, plaintiff in 
error, vs. THomMAS N, Purvpor ef al., defendants in error. 






A company incorporated for the purpose of keeping a hose carriage and 
hose, with which to extinguish fires, cannot recover damages for the 
breach of a contract on the part of the owners of a steamboat, in fail- 
ing to furnish said boat to convey said company and its friends on an 
excursion of pleasure and profit. The contract was beyond the ob- 
jects contemplated in its eharter. 








Corporations. Ultra vires. Contracts. Before Judge 
CuHIsHOLM. City Court of Savannah. July Term, 1874. 











For the facts of this case, see the decision. 









R. R. Ricwarps; J. V. Ryaus, by A. B. Smiru, for 


plaintiff in error. 





Rurus E. Lester, by J. R. Saussy, for defendants. 






Warner, Chief Justice. 


The plaintiff sued the defendants for a breach of contract, 
alleging that the defendants, in consideration of the sum of 
$125 00, to be paid by plaintiff on demand, contracted and 
agreed with plaintiff to furnish for the use and convenience of 
plaintiff a certain steamboat, Rosa, the property of defendants, 
for one day, to-wit: the 29th July, 1873, for the purpose of 
an excursion to Bluffton, South Carolina, by the officers and 
members of plaintiff’s corporation, and friends; that defend- 
ants wilfully and maliciously refused to perform said contracts 
to the great damage of the plaintiff. The defendants pleaded 
that the plaintiff had no legal power or authority, under its 
charter, to make such a contract as that set forth in its decla- 
ration, and the court so charged the jury, whereupon the plain- 
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tiff excepted. The only question in the case is whether the 
plaintiff had the power and authority under its act of incor- 
poration to make the contract alleged in its declaration. The 
petition for, and the act of incorporation, is as follows: 


“SraTeE or GEorGIA—CHATHAM Counry. 
* To the Honorable the Judge of the Superior Court of Chatham County : 

“The petition of Isaac Russell and others, respectfully show- 
eth that your petitioners, in connection with other parties, have 
entered into an association under the name of ‘The Screven 
Hose Company of Savannah, Georgia,’ and that the object of 
their association is to keep on hand a suitable hose carriage 
and hose in the city of Savannah, county of Chatham, and 
state of Georgia, and with said hose carriage and hose, and 
their personal exertions, to assist in the extinguishment of 
fires in said city of Savannah, and in the protection of the 
property of their fellow-citizens; and that under the provis- 
ions of the charter applied for in this petition, no capital stock 
is required to be paid in, the incorporation proposing not to 
act upon capital stock, but only for the purposes first afore- 
said. And your petitioners pray that they, with the other 
members of their association, may, for the purpose aforesaid, 
be incorporated by the name and style of ‘The Screven Hose 
Company of Savannah, Georgia,’ for the space of twenty 
years, with the privileges incident to corporations created by 
courts, as provided by the statutes of the state, and your pe- 
titioners will ever pray, ete. 


* Filed May 5th, 1870.” 


“Superior Court oF CHATHAM CounTy, 
“May Term, 1874. 
“STATE OF GEORGIA—Cuatuam County: 

“On reading the foregoing petition, the court being satisfied 
that the application is legitimately within the purview and in- 
tention of the statutes of the state of Georgia in that behalf 
made and provided, and that the terms of the law have been 
complied with: It is ordered that the said application be 
granted, and that the petitioners, with the other members of 
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the association and their successors, be, and they are hereby 
incorporated and made a body corporate and politic, by the : 
name and style of ‘The Screven Hose Company of Savannah, 
Georgia,’ for and during the term of twenty years, with the 
privilege of renewal at the expiration of that time, according to 
the provisions of the laws of Georgia. And it is further or- 
dered that the said corporation shall have power to make and 
pass such constitution, by laws, rules and regulations for the 
management of the affairs and business of the company, which 
may be deemed needful, as may be framed and adopted by the 
officers and members of the same, not inconsistent with law. 
And further, to exercise all corporate powers and _ privileges 
incident to corporations created by courts, as provided by law. 
And it is further ordered that a certified copy of this petition 
and order, under the seal of the court, be furnished by the 
clerk of the court to the petitioners. 
(Signed) “WILLIAM SCHLEY} 
‘* Judge Superior Court Eastern Circuit. 

“Savannah, June 6th, 1874.” 


The contract set forth in the record was not necessary or 
legitimate for the purpose of carrying into effect any of the 
objects contemplated in the charter of the company. The ob- 
ject and purpose of the grant in the act of incorporation was 
to enable the company to keep on hand a suitable hose car- 
riage and hose in the city of Savannah, to assist in the extin- 
guishment of fires therein for the protection of property. The 
contract with the defendants for a steamboat to make an ex- 
cursion to Bluffton, South Carolina, by the officers and mem- 
bers of the corporation, and their friends, had nothing to do 
with the management of the affairs and business of the com- 
pany as contemplated by its charter, that we can discover. If 
the individual members of the company with whom the con- 
tract was made by the defendants, had sued them for a breach 
thereof in their individual capacity, we will not say they could 
not have recovered damages. 

Let the judgment of the court below be affirmed. 
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Witiram H. Youna, plaintiff in error, vs. RAPHAEL J, 
Mosgs, defendant in error. 


1. Where the stockholders in a corporation, by resolution, ceased to do 
business, and directed that all its assets be placed in the hands of one 
of its officers, for the purpose of being converted into money for dis- 
tribution amongst the stockholders after payment of its debts: 

Held, that the corporation is a necessary party to a bill filed by one of 
the stockholders against the officer thus constituted an agent, for an 
account and settlement of such stockholder’s interest. 

2. Though the corporation may have no public place for doing business, 
and no one in office upon whom process may be served, a remedy for 
such a case is provided in section 3370 of the Code. 


Corporations. Stockholders. Parties. Service. Before 
Judge James JoHNsON. Muscogee Superior Court. No- 
vember Term, 1874. 


Moses filed his bill against Young, in which he alleged, in 
brief, that he was a stockholder in the Eagle Manufacturing 
Company ; that the stockholders of said company, in the year 
1865, by resolution, ceased to do business, and directed all of 
the assets to be converted into money for payment of debts 
and distribution ; that the defendant was then the secretary of 
the company, and all of its assets, to the value of $400,000 00, 
were placed in his hands for the purposes aforesaid ; that the 
Eagle Manufacturing Company has ceased to have any or- 
ganization as a corporation, or-any legal representative, or to 
do business of any kind whatever, its last corporate act being 
the transfer of its assets to the defendant; that he has ever 
since controlled said assets, individually, as trustee for the 
shareholders, disposing thereof without consultation with 
those interested, and distributing the same at such times and 
in such manner as he saw fit; that complainant has no other 
means of calling the defendant to account except as a cestui 
que trust entitled to share in the assets. 

The bill then proceeded to enumerate the assets of the 

Zagle Manufacturing Company which went into the hands of 
the defendant, to charge various acts of maladministration of 
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the trust, and ends with a prayer for discovery as to the ac- 
tions of the defendants, for a full accounting, for the appoint- 
ment of a receiver, and for the writ of subpeena. 

The defendant demurred to the bill for want of equity, and 
because the Eagle Manufacturing Company was not made a 
party defendant. ‘The demurrer was overruled, and the de- 
fendant excepted. 


Peasopy & Brannon; Ineram & CrRAwForp, for plain- 
tiff in error. 


R. J. Moses, for defendant. 


TRIPPE, Judge. 


1. There are several facts appearing in the bill not given 
in the reporter’s statement, showing that although the Eagle 
Manufacturing Company had ceased to do the business for which 
it was organized—in fact, by resolution had declared that all 
business was to cease except the collection and distribution of 
its assets among the corporators, still, for several corporate 
purposes it yet existed, and its authorities acted several years 
after the resolution of 1865 to go into liquidation was adopt- 
ed. One was a meeting, and action taken by the stockholders 
not long prior to the filing of this bill, Another is, that in 
1871, a certificate, whereby complainant became a stockholder, 
was issued to him, signed by the president and secretary. But 
besides this, a corporation does not cease to exist by the adoption 
of resolutions by the stockholders that it will do no more busi- 
ness. A dissolution requires more than a mere declaration : 
Abbott’s Law of Corp., 289 ; Code secs. 1684, 1685 ; 39 Geor- 
gia, 574; 37 Ibid., 410;6 Lbid., 130. There could not bea 
case in which there was a greater necessity that the corpora- 
tion should be a party than this. The object of the bill is to 
ascertain and settle what is due complainant.as a stockholder, 
after all its indebtedness was discharged or provided for. Each 
stockholder has an interest in this; and the whole body of 
them, as a corporation, is interested. That body is represented 
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by the officers, whose duty it is to protect the rights of each, 
by protecting the aggregate right of all. The assets are in 
the hands of an agent chosen by the corporation. He is re- 
sponsible to it. What is in his hands cannot be reached by 
proceedings instituted and carried on against him individual- 
ly or exclusively. Where the corporation is in existence it 
must be madea party: 8 Wallace, 64; 10 Pick., 125; 3 Paige, 
Ch., 222, 440; 12 Metcalf, 371. 


2. Even though the corporation may have no public place 
for doing business, and no one in office upon whom service of 
process may be made, the complainant is not without a rem- 
edy. Section 3370 of the Code, recognizing the rule that the 
corporation must be a party, provides for service, which is as 
full and complete as if had upon the regular officers. We 
can see no reason why any departure frém fixed rules is nec- 
essary in this case, and our opinion is that there was error in 
the holding of the chancellor on this question, 
Judgment reversed. 


Mary JANE Sears, plaintiff in error, vs. THe Centra 
RAILROAD AND BANKING CoMPANY, defendant in error. 


1. It is not the duty of the conductor of a freight train to couple and un- 
couple cars except in the case of a pressing emergency, of which the 
jury must judge. If he is killed in performing such service, in the ab- 
sence of such emergency, heis not without fault, and his widow cannot 


recover damages from the railroad company. 
2. The verdict being excessive and unsupported by the evidence, a new 
trial was properly ordered. 
Railroads. Conductor. Damages, New trial. Before 
Judge Hatt. Spalding Superior Court. August Term, 1874. 


For the facts, see the decision. 


B. H. Hitz & Sox, for plaintiff in error, 
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Speer & Stewart; Jackson, Lawton & BasinGer, for 
defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages for the homicide of her husband. 
On the trial of the case, the jury found a verdict for the plain- 
tiff for the sum of $10,000 00. The defendant made a mo- 
tion for a new trial on the several grounds set forth therein, 
which was granted by the court on the 10th, 11th, 12th and 
13th grounds contained in the motion, which several grounds 
are as follows: Because the verdict of the jury was contrary 
to the charge of the court. Because there was no evidence be- 
fore the jury on which to base a verdict for $10,000 00, even 
though it was clear that the plaintiff was entitled to recover 
something. Because the verdict of the jury was against the 
evidence, and the weight of the evidence. Whereupon the 
plaintiff excepted. 

1. It appears from the evidence in the record that the 
plaintiff’s husband, at the time he was killed, was in the em- 
ploy of the defendant as a conductor of a freight train on the 
defendant’s road, and when engaged in that capacity, he un- 
. dertook to uncouple a train of cars when in motion, and was 
killed, telling Ellis, one of the train hands whose duty it was 
to uncouple the cars “to draw in the bell line, that he would 
uncouple for him, that he was in a hurry and wanted to get 
out of the way of the passenger train.” To have entitled the 
plaintiff to recover in this case for the homicide of her hus- 
band, he being an employee of the defendant, it was necessary 
to prove that his death was caused by the negligent and im- 
proper conduct of the defendant, without fault or negligence on 
his part. It was not the duty of the plaintiff’s husband, as 
the conductor of the defendant’s train, to couple and uncouple 
cars, unless in case of a pressing emergency, and if he under- 
took to do so when there was no pressing emergency and was 
killed, he was not without fault, in contemplation of the law. 
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Whether a pressing emergency existed in this case, which would 
have authorized the conductor to have taken the risk of un- 
coupling the cars at the time and manner he did, would be a 
question of fact fer the jury under the evidence, which was 
very slight upon that point, if indeed any pressing magna 
was shown at all. 

2. In view of the evidence in relation to this point in the 
case, as well as the evidence contained in the entire record, 
when considered in connection with the principles of law ap- 
plicable thereto, the court below did not err in setting the 
verdict aside. The judgment of the court setting aside the 
verdict might well be sustained on the ground that the ver- 
dict under the evidence contained in the record was excessive. 
In this class of cases, when the attempt is made to plunder a 
railroad corporation under the forms of law, by the obtain- 
ment of verdicts which parties are not legally and justly en- 
titled to retain, it is the duty of the courts to set them aside. 
When the evidence shows that a railroad company has been 


willfully and grossly negligent in the performance of its duties, 
and injury has resulted therefrom, the courts, in such cases, 
will be more reluctant to interfere with the verdict, but the 
evidence in the record discloses nothing of that sort, in this 


case. 
Let the judgment of the court below be affirmed. 


Amos Browy, plaintiff in error, vs. James F. Hanson, de- 
fendant in error. 


1. There was no abuse of discretion in granting a new trial. 

2. The words ‘* he had perjured himself—he swore lies before the court 
at Madison, according to the church book,’”’ are actionable per se. 

3. Where the words charged in the declaration to have been spoken, 
were the above, without setting out the latter words, ‘‘ according to 
the church book,’’ and it appeared in proof that such additional words 
were also used by the defendant, it is not such a Variance as to be fatal 


to the plaintiff’s case. 





ATLANTA, JANUARY TERM, 1875. 633 


Brown vs. Hanson. 


Slander. New trial. Before Judge BARTLETT. Morgan 
Superior Court. March Term, 1874, 


Hanson brought complaint against Brown for $10,000 00 
damages, alleging that the defendant had falsely and mali- 
ciously said of and concerning him, on September 21st, 1872, 
the following false and malicious words, to-wit: “That he, 
(meaning your petitioner,) had perjured himself. That he 
swore a lie before the court at Madison.” The defendant 
pleaded not guilty, and that if he ever used such words he 
did not do so through malice, or with the intent to impute to 
the plaintiff a crime punishable by law, or for the purpose of 
injuring and damaging him in any manner; but solely and 
entirely for his own vindication, and he so understood by the 
person to whom they were addressed. 

The evidence for the plaintiff showed the use of the language 
charged by the defendant, on several occasions, but sometimes 
qualified by the additional words, “according to the church 
book.” Taking all the testimony together, it is clear that the 
defendant, in the use of such language, relied upon the church 
book to sustain his assertion. 

It is impossible to gather precisely from the record what 
the church book would show, but it appears that the defend- 
ant had been sued for slander by a Mrs. Sarah E. Adams, 
upon the trial of which case the plaintiff in this suit testified 
against the defendant, and swore to facts which the defendant 
claimed were contrary to evidence which he had given in upon . 
a trial had before the church, of which they were both mem- 
bers. 

The jury found for the defendant. The plaintiff moved 
for a new trial, because the verdict was contrary to the law 
and the evidence. The motion was sustained, and the defend- 
ant excepted. 


Biiuiups & Brosston; A. G. & F. C. Foster, for plain- 
tiff in error. 


REEsE & REEsE, for defendant. 
VoL, Lin, 41, 
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Tripp, Judge. 


1. As this case is to undergo another trial we will not dis- 
euss the testimony. The speaking of the words was proved, 
and without any evidence introduced by the defendant, or 
upon cross-examination, showing their truth, and indeed with- 
out setting up justification at all, the verdict was for the de- 
fendant. We cannot say there was an abuse of discretion by 
the court in granting a new trial. 

2. It was argued that the addition made to the charge ut- 
tered against the plaintiff of the words “according to the 
church book,” relieved them from the character of words which 
are actionable per se. It was also said that as the declaration 
did not set forth those words, a variance was proved, which 
was fatal. We do not agree to either proposition; not to the 
first, because if it were so, then any charge could be made— 
against any person, and if he who makes it will add the like 
or similar words, such as “ according to the record,” “ accord- 
ing to proof in my possession,” or “if Iam not misinformed,” 
or many other such qualification, etc., he could slander and 
destroy character in the most odious way with impunity, so 
far as legal redress is concerned. 

3. Nor do we think that proof of such additional words is 
such a variance as would defeat a plaintiff’s right of recovery. 
When the defendant added the words “according to the 
church book,” they neither took away from the force of the 
charge he had made, or relieved him from the necessity of 
sustaining the truth of what he had said. At least, there is 
nothing in the record showing what the meaning of those ad- 
ditional words was, or why they were used. It is left to con- 
jecture—a conjecture that did not so authorize the verdict as 
to make the setting it aside error. Only one case need be re- 
ferred to as illustrating the holding we make, and it does il- 
lustrate both points. In Treat vs. Browning, 4 Conn., 408, 
the words set out in the declaration were, “she has had a bas- 
tard child ;” those proved were, “if I have not been misin- 
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formed, she had a bastard child.” It was held not to be an 
immaterial variance. 


Let the judgment be affirmed. 


Witcox, Gripss & Company, plaintiffs in error, vs. Isaac: 
R. HAtL, defendant in error. 


1. A seller of fertilizers warrants that the article is merchantable and 
reasonably suited to the use intended. He warrants that it is a man- 
ure, that it is reasonably suited for giving additional capacity to land 
to produce a crop. The planter must determine if the fertilizer is 
suited to his land. The seller does not warrant against the seasons, so 
that, if his fertilizer fails on account thereof, the purchaser is liable. 

2. The warranty that it is reasonably suited to the use intended, that it 
will increase the productiveness of the land, is not broken if bad culti- 
vation or the seasons cause the loss of the crop. The purchaser is 
bound to use reasonable care and caution in putting out his fertilizer. 
To entitle the defendant to a verdict he must show clearly that his bad 
crops resulted from the worthlessness of the guano. 

3. The opinion of a chemist, made after an analysis of the guano, is evi- 
dence to be considered, but is not conclusive of the suitableness of the 
guano for the purpose intended. 

4, The admissions of an agent only bind the principal when made in the 
scope of his business as agent, and if either party relies on such ad- 

missions he must show they were made in the scope of his business. 





Warranty. Sales. Evidence. Principal and agent. Ad- 
missions. Before Judge PotrLe. Oglethorpe Superior Court. 
October Term, 1874. 


For the facts of this case, see the decision. 





LuMPKIN & OLIVE, by Jonny. C. REED, for plaintiffs in 
error. 


W. G. Jonnson, for defendant. 


Warner, Chief Justice. 






This was a proceeding instituted by the plaintiffs against 
the defendant to foreclose a merchant’s lien for guano sold to 
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him. The defendant filed his counter-affidavit, alleging that 
the guano purchased of the plaintiffs was worthless as a fer- 
tilizer, and not reasonably suited to the use intended. On the 
trial of the issue between the parties, the jury, under the 
charge of the court, found a verdict in favor of the defendant. 
The plaintiffs made a motion for a new trial on the grounds 
contained therein, which was overruled by the court, and the 
plaintifts excepted. 

The main grounds of error insisted on here was the re- 
fusal of the court to charge the jury as requested,’ and to 
the charge as given. The court was requested to charge the 
jury: “If you believe from the evidence before you that 
the fertilizer bought by defendant contained the chemical 
ingredients which ought, with proper use under ordinary 
circumstances, to promote vegetation, and is such a fertili- 
zer, then the plaintiff is entitled to recover in this case.” 
“The law of implied warranty which requires all dealers in 
fertilizers to warrant them reasonably suited to the use in- 
tended, does not require the seller to guarantee results or an 
actual increase of production. If the evidence shows that the 
fertilizer sold was of such a nature and contained such elements 
as will reasonably produce increased production, and is such 
a fertilizer, the plaintiff Itas complied with the requirements 
of the law, whether in point of fact the crop of the defendant , 
was increased by the use of the fertilizer or not.” There is a 
great deal of evidence in the record in relation to the practical 
effect of the use of the guano on the defendant’s crop, and 
although the evidence is conflicting, still, we think there is a 
preponderance of evidence in favor of the defendant as to the 
worthlessness of the particular lot of guano as a fertilizer sold 
by the plaintiffs to the defendant, whatever may have been 
the chemical ingredients of the plaintiffs’ fertilizer as generally 
prepared by them. Practical demonstration of the value of a 
fertilizer, when properly used, is a much safer and better test 
than mere theories. The court charged the jury as follows: 

“Tf there is no express covenant of warranty the purchaser 
must exercise caution in detecting defects; the seller, however, 
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in all cases, unless expressly or from the nature of the trans- 
action excepted, warrants: Ist. That he has a valid title and 
right to sell. 2d. That the article sold is merchantable and 
reasonably suited to the use intended. 3d. ‘That he knows of 
no latent defects undisclosed. 

“A seller of fertilizers warrants that the article is mer- 
chantable and reasonably suited to the use intended. He war- 
rants that it is a manure, that it is reasonably suited for giv- 
ing additional capacity to land to produce acrop. The planter 
must determine if the fertilizer is suited to his land. The 
seller does not warrant against the seasons, so that, if his fer- 
tilizer fails on account of the seasons, the purchaser is liable. 

“The warranty that it is reasonably suited to the use in- 
tended, that it will increase the productiveness of the land, is 
not broken if bad cultivation or the seasons cause the loss of 
the crop. The purchaser is bound to use reasonable care and 
caution in putting out his fertilizer. ‘To entitle the defend- 
ant to a verdict he must show clearly that his bad crops re- 
sulted from the worthlessness of the guano. 

“The opinion of a chemist made after an analysis of the 
guano, is evidence for you to consider, but is not conclusive 
evidence of the suitableness of the guano for the purpose in- 
tended. You may look to the constituents of this guano as 
shown by Dr. Means and others, to determine the value of 
this manure. You may look also to the testimony of wit- 
nesses before you going to show experiments with the same kind 
of guano, and practical results. ‘Theories may not accord with 
experience.. If the testimony of witnesses, founded on ex- 
periment and trial, preponderates in favor of the defendant, 
and satisfies you that the article sold was not reasonably suited 
for the uses intended, you ought to find for the defendant ; 
but if the testimony, mixed with theory and experiments with 
this guano, preponderates in favor of the plaintiffs, you ought 
to find for them.” 

The court also charged the jury, at the request of the plain- 
tiffs’ counsel, as follows: 

“Tf you believe from the testimony that the fertilizer 
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bought by the defendant from the plaintiffs, was reasonably 
suited to the use intended, plaintiffs are entitled to a verdict 
at your hands, although it may be true that the crop of de- 
fendant was not benefited by the use of said fertilizer. In 
determining whether said fertilizer was really suited to the use 
intended you may look to all the testimony. 

“The law, where there is no express ¢ontract, does not re- 
quire the plaintiff to guaranty that his fertilizer is of the 
highest grade. It must be reasonably suited to the use intend- 
ed, that is reasonable increase in the production of crops, and 
if you believe, under instructions already given you, that this 
fertilizer was such a fertilizer as would produce such increased 
production, then the court charges you that you may consider 
it reasonably suited to the use intended. 

“The admissions of an agent only bind the principal when 
made in the scope of his business, as agent, and if either party 
relies on such admissions, he must show they were made in the 
scope of his business.” | ' 

In view of the evidence contained in the record, and the 
previous rulings of this court. in similar cases, we find no error 
in the charge of the court to the jury, or in refusing to charge 
as requested. ‘There was no error in overruling the motion 
for a new trial. | 


Let the judgment of the court below be affirmed. 


Joun T. Cooper, plaintiff in error, vs. THE Mayor AND 
CoUNCIL OF THE City OF ATHENS, defendant in error. 


1, The municipal authorities of the city of Athens have no power, under 
its charter, to establish and carry on a ferry across the Uconee river, 
though it be within the city limits. 

2. Nor are the mayor and council in their corporate capacity, liable toa 
passenger who claims that his property was injured by the negligence 
of the ferryman in transporting it over a ferry thus established without 
authority of law. 
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Municipal corporations. Roads and bridges. Ferry. 
County matters. Before Judge Rice. Clarke Superior 
Court. February Term, 1874. 


This case is clearly stated in the above head-notes. 
Cons, Erwiy & Coss, for plaintiff in error. 


T. W. Rucker, for defendant. 


TrIpPE, Judge. 


1. The authority given by charter to the mayor and coun- 
cil of Athens to keep the streets and public roads in good or- 
der and repair, did not confer upon them the power to estab- 
lish and carry on a ferry across the Oconee river which runs 
through the town. A ferry does not come within the terms, 
streets and public roads, The grant of aright to build a 
bridge conveys no ferry franchise, nor does the right to a fer- 


ry carry with it the power to erect a bridge: 9 Georgia, 517; 
14 Georgia, 1; Code, sec. 703. Much less would the grant 
to a municipal corporation, of power to keep in order and to 
repair streets and roads, confer on it the power to establish 
and work a ferry. 

2. This being so, the corporation is not liable to an action 
by one who claims damages for an injury to his property 
caused by the negligence of the ferryman in transporting it 
across such a ferry. In The Mayor, ete., of Albany vs. Cun- 
liff, 2 Coms. 165, it was held that in order to charge a cor- 
poration in an action on the case for negligence in the per- 
formance of a public work, the law must have imposed a 
duty or conferred the power to do such work. A clear dis- 
tinction is drawn in the authorities between cases where the 
act done is within the scope of the corporate powers-as given 
by the charter or by special statute, and those cases where it 
is clearly ultra vires, and not within the power of the corpor- 
ation to act in reference to the matter at all. If the act com- 
plained of be not in this sense ultra vires, that is, if it be 
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within the scope of such duties and powers as are prescribed 
by law, the corporation is liable for the negligence of its ser- 
vants in their performance of such duties and powers. But 
if such wrongful act is outside of its special or general pow- 
ers, it is not liable, whether it was done by command directly 
of the corporate authorities, or resulted from the negligence 
of its officers in the performance of such unauthorized work : 
See 2 Dillon on Mun. Corp., sec, 766, et seq., and authorities 
cited, This principle distinguishes this case from that of The 
Mayor and Aldermen of Savannah vs. Wilson & Gibson, 49 
Georgia, 476. The municipal authorities of Savannah had 
the power by law to establish and erect a market house, but 
not in the street where it had temporarily erected one. In 
exercising the authority granted them, they abused it to the 
injury of some of the citizens, and were held liable. So an 
action will lie against a city corporation by the owner of land 
through which its agents have unlawfully made a sewer: 11 
Gray, 345. Also for trees destroyed and injuries done by 
them: 5 La. An., 660. These and the like, are cases arising 
out of illegal acts, but which spring from matters or trans- 
actions within the general or special powers of the corpora- 
tion: See 19, Pick., 576 ; 46 Mo. 546.; 40 N. Y. 442. Neith- 
er the case in 49 Georgia, or those last cited are like the one 
under consideration. It comes within the principle that 
where the act is clearly ultra vires, outside of and beyond any 
power or duty conferred on the corporation, and was not done 
in the performance of such duty or power as is directly grant- 
ed, or which was within the scope of those which are con- 
ferred, there is no corporate liability. 
Judgment affirmed, 


GREEN Harris et al., plaintiffs in error, vs. THe STATE OF 
GEoRGIA, defendant in error. 


Where several persons were indicted for the offense of an assault with 
intent to commit murder, and it appeared that there was a consider- 
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able crowd present besides the defendants at the time the crime was 
alleged to have been committed, evidence from a witness to the effect 
that he heard some one cry “kill him, kill him’’ was inadmissible. 












Criminal law. Evidence. Before Judge Hitt. Macon 
Superior Court. December Term, 1874. 






For the facts, see the decision. 






Rogpinson & Son; W.S. Wattace, for plaintiffs in 
error. 






C. F. Crisp, solicitor general, by brief, for the state. 






Warner, Chief Justice. 


The defendants were indicted for the offense of an “assault 
with intent to murder,” and on the trial thereof were all 
found guilty by the jury. A motion was made by the de- 
tendants for a new trial on the several grounds specified there- 
in, which was overruled by the court, and the defendants 
excepted. One of the grounds of error alleged in the mo- 
tion for a new trial is, “that the court allowed Summerlin, 
a witness for the state, to testify, over the objection of de- 
fendants, that he heard some one in the crowd cry ‘Kill 
him! kill him!’ when the evidence did not show that such 
ery came from any one of the defendants, or any one engaged 
with them as conspirators or joint offenders.” 

It appears from the evidence in the record that a great 
number of persons were present at the time the difficulty oc- 
curred between the defendants and the party assaulted, which 
was in a public street of the town where there had been a 
political meeting. The evidence is that there was a good 
crowd following Rhodes at the time he was assaulted by the 
defendants, twenty-five or thirty, who acted like they were 
pretty tight. The evidence in the record does not disclose 
the fact that a conspiracy was proved between the defendants 
prior to the difficulty, to do any bodily harm to Rhodes, the 
party assaulted. The only evidence of their intention to do 
him any bodily harm was from their acts and conduct at the 
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time of the difficulty, and therefore, it was incumbent on the 
state to prove that the ery “kill him, kill him,” came from 
the defendants, or some one of them. If there had not been 
any other persons present but those engaged in the difficulty, 
it would have been a fair legal presumption, that the words 
“kill him,” were uttered by the defendants, or some one of 
them, but the evidence shows that there was a large crowd of 
persons present besides the defendants, at the time of the diffi- 
culty between the parties. 

The defendants were indicted for an assault upon Rhodes, 
with the intent to murder him. The evidence of the words 
heard by the witness, was offered to prove that intention on 
the part of the defendants, and if it had been shown that the 
defendants, or any one of them engaged iu the unlawful act 
of assaulting Rhodes, had uttered the words testified to by 
the witness, it would have been strong evidence as to what 
was their intention in making the assault upon him, and it is 
quite probable that the jury found the defendants guilty upon 
that evidence, when it was not proved that any one of the 
defendants uttered the words which the witness heard. The 
material point in the case was, with what intention was the 
assault made on Rhodes by the defendants? ‘To prove that 
it was their intention to murder him, the state was allowed 
to prove by the witness, that he heard some one in the crowd 
of persons who were present at the time of the difficulty, ery 
out “kill him, kill him,” when the evidence did not show 
that such cry came from any one of the defendants or from any 
one engaged with them as conspirators, or joint offenders. 
The admission of this evidence over the defendants’ objection, 
to prove their intention in making the assault, under the state- 
ment of facts disclosed by the recurd, was error. Whether 
the defendants were guilty of an assault with intent to mur- 
der under the evidence, or only guilty of an aggravated 
riot, or an aggravated assault and battery, we express no opin- 
ion. Whilst it is the policy of the state to indict and punish 
those who vivlate the law for the grade of offense of which 
they are guilty, it is not the policy of the state to indict and 
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punish offenders for a higher grade of offense, as defined by 
the penal Code, than that for which they are actually guilty. 
Let the judgment of the court below be reversed. 







Marcus A. BELL, plaintiff in error, vs. Boyp & Brumsy, 
defendants in error. 






1. Parol evidence was admissible to show whether the parties intended 
the receipt given to the defendants by the assignees of the lease con- 
tract, to be a settlement of all future liability of the defendants for 
rent,or was only meant as a discharge of whatever the assignees could 
claim by the transfer to them, and was not to affect the rights of the 
lessor, under a reassignment of the lease to him. 

2. The evidence fully sustained the judgment of the justice, and it should 

not have been set aside. 










Evidence. New trial. Before Judge Hopkins. Fulton 
Superior Court. October Term, 1874. 









On June 10th, 1873, Bell leased to Boyd & Brumby a 
storehouse for the period of two years from August 15th suc- 
ceeding, at $25 00 per month. On the same day Bell trans- 
ferred said instrument to Longley & Robinson, with right to 
collect rents, but to be re-transferred on his paying them “as 
per contract.” Boyd & Brumby held a duplicate of this lease, 
except as to the indorsement of transfer. On March 21st, 
1874, Boyd & Brumby paid to Longley & Robinson $175 00, 
taking the following receipt on their duplicate lease. 















“Received, Atlanta, Georgia, March 21st, 1874, of C. R. 
Brumby, $175 00, on account of rents of the property de- 
scribed in the within contract of lease, the said lease having 
been assigned and transferred to us by Marcus A. Bell, and 
in consideration of said sum we hereby release and discharge 
the said C. R. Brumby and J. C. Boyd from all further lia- 
bility to us for future rents upon said property. 

(Signed) “LONGLEY & Rosprinson.” 
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On April Ist following, the lease was re-assigned by Long- 
Jey & Robinson to Bell. The latter brought suit for $25 00 
alleged to be due as rent for the month of June, 1874. 

The evidence was very conflicting. Bell stated that Boyd 
& Brumby knew of the transfer of the lease to Longley & 
Robinson at the time it was made. This is emphatically de- 
nied by them. They testified that the first they knew of such 
transfer was in October, 1873, when Longley & Robinson de- 
manded the rent for August and September. They then 
declined to pay because, in ignorance of such assignment, they 
had allowed Bell to become indebted to them for goods pur- 
chased at the store, which amounted to more than the rent 
then due. ; 

Longley stated that at the time the receipt of March 21st, 
1874, was given, it was distinctly understood between him 
and Boyd & Brumby, that such instrument was, in no wise, 
to affect the rights of Bell. That this question was discussed 
and it was explicitly understood that Boyd & Brumby were 
only released so far as the rights of Longley & Robinson were 
concerned. That he informed Boyd & Brumby that he in- 
tended to reassign the lease to Bell. 

Brumby denied all of this and insisted that the $175 00 
was paid in full discharge of any further liability on the part 
of his firm on the lease, and that it was so understood be- 
tween the contracting parties. The evidence was undisputed 
to the effect that since March 21st, 1874, Boyd & Brumby 
had had nothing to do with the store; that immediately after 
said settlement they sent the key to Longley & Robinson ; 
that Bell had attempted to deliver to them the key since but 
they had declined to receive it. 

The magistrate rendered a judgment for plaintiff. Ona 
certiorari to this judgment it was reversed and plaintiff ex- 
cepted. 


M. A. BELL, for plaintiff in error. 


McConneE.Lit & HEywARrD, for defendant. 
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TRIPPE, Judge. 


1. The receipt given by Longley & Robinson, which was 
indorsed on the duplicate contract of lease held by Boyd & 
Brumby, carried an ambiguity on its face, and parol evidence 
is admissible to explain all ambiguities, both latent and pa- 
tent: Code, section 3801. The lease contract was made with 
Bell. He was the lessor. He transferred the contract to Long- 
ley & Robinson, reserving in the transfer that it should be 
reassigned to him on his paying them “as per contract.” 
Bell testified that his lessees knew of the transfer when it was 
made. Longley & Robinson, in March, 1874, after more 
than $225 00 rent had accrued, receipted Boyd & Brumby 
for $175 00, indorsing it om their duplicate contract, and 
stated in the receipt that “in consideration of said sum, we 
hereby release and discharge the said Boyd & Brumby from 
all further liability fo us for future rents upon said prop- 
erty.” Longley & Robinson did not give up the contract 
which had been transferred to them by Bell. Longley tes- 
tified that when this receipt was given he distinctly stated to 
Boyd & Brumby that the contract was to be reassigned to 
Bell; that he intended to do so; that Bell’s rights were not 
to be affected, and Boyd & Brumby were only released so far 
as the rights of Longley & Robinson were concerned. Boyd 
& Brumby claim that by this receipt they were discharged 
from the lease; that they could surrender the house, and 
were no longer bound by the contract for any future rent. 
It was objected by them that Longley’s testimony was not 
admissible, on the ground that parol evidence cannot vary a 
written contract. We think it was admissible. If Boyd & 
Brumby knew that Longley & Robinson had only a partial 
interest in the contract transferred to them by Bell, and that 
Bell had the right to have it reassigned to him, they could 
not, by an arrangement with Longley & Robinson, defeat that 
right of Bell. They could not, knowing this, vacate, by any 
contract with Longley & Robinson, the whole contract of 
lease, even if the latter parties had so stipulated expressly. 
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It would have been in fraud of the rights of Bell, and if 
Boyd & Brumby were cognizant of it, they could not set it 
up against Bell. Here was a contract of lease that was not 
half expired. For a sum less than had accrued of the rent, 
the holders of the contract, to whom it had been assigned 
with a condition, agreed that the lessees should be discharged 
from further liability to them. The terms used indicate that 
the discharge granted in the receipt was a limited discharge, 
and implied that there was a right in somebody else. We 
think, under these facts, all this testimony was competent. 

2. The evidence before the justice of the peace sustained 
the judgment which he rendered on the facts, and it ought 
not to have been disturbed. 

Judgment reversed. 


ALLEN R. Day, plaintiff in error, vs. CHLOE OGLEsBy, de- 
fendant in error. 


1. Where a minor was hired by his parent to the defendant to serve him 
for the term of one year as a laborer, the defendant should notify such 
parent of any failure on the part of such minor to perform his duty 
before discharging him. 

2. Should such minor be discharged without such notice, the parent 
would be entitled to have said contract apportioned and to recover for 
the time during which labor was performed before the discharge. 


Parent and child. Master and servant. Notice. Con- 
tracts. Before Judge Strozer. Randolph Superior Court. 
May Term, 1874. © 


For the facts, see the decision. 


James T, FLEWELLEN, by Joun T. CLARKE, for plaintiff 
in error. 


H. & I. L. Fre.per, for defendant. 
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Waryer, Chief Justice. 


1. This case came before the court below on a certiorari from 
a justice’s court. On the hearing of the certiorari the court 
overruled the same and affirmed the judgment of the justice, 
whereupon the plaintiff in certiorari excepted. It appears 
from the record that the plaintiff in the justice’s court sued 
out a laborer’s lien against Day, the defendant, for labor per- 
formed by her minor son, Peter, from the 1st of January , 
1873, to the Ist of June of the same year, at the rate ot 
$8 33 per month, amounting to $41 50. The defendant 
filed a counter affidavit denying his indebtedness, and upon 
the trial of the issue thus formed, it appeared in evidence that 
both parties relied on a written contract, which was produced 
but not read in evidence; both parties agreed in their testi- 
mony as to its contents; the written contract was, however, 
transmitted by the justice in his answer to the certiorari, and 
was before the court when the judgment complained of was 
rendered, of which the following is a copy : 


“T, Chloe Oglesby, this day certify that I hire my son, 
Peter McKay, to A. R. Day, to labor for him during the en- 
tire year 1873, for the sum of one hundred dollars; and I, 
A. R. Day, agree to pay the amount above mentioned when 
the year’s work has been completed. This January 14th, 
1873. (Signed) A. R. Day, 

“CHLOE OGLESBY.” 


There was no controversy as to the fact that Peter worked 
faithfully for the defendant from the 1st of January up to the 
Ist of June. The defendant’s pretext and defense for not 
paying his mother for his work is, as it was shown by the 
evidence, that about the 1st of June, Peter’s brother, who 
was living near the defendant, was at the point of death, and 
did die, and Peter went to see him in the day time, contrary 
to the defendant’s orders, he telling him that if he went to see 
his brother, not to return, and that was the reason why Peter 
did not return. It was said on the argument here, that the 
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reason why the defendant would not let Peter return was, that 
his brother whom he went to see, was sick with the measles, 
and was afraid he would catch the disease, and it would be 
introduced by him to his other hands and family, but that 
fact does not appear in the return of the justice, nor by the 
verdict of the jury on the traverse of the justice’s return. 
The contract in this case was made by the defendant with 
the mother of Peter, for his services as her son. It was con- 
ceded on the argument that Chloe and Peter were free per- 
sons of color, The 1669th section of the Code declares that 
“every colored child born before the 9th day of March 1866, 
is hereby declared to be the legitimate child of his mother ; 
but such child is the legitimate child of his colored father 
only when born within what was regarded as a state of wed- 
lock, or when the parents were living together as husband and 
wife.” There is no evidence in the record going to show that 
Peter was the legitimate child of any one except his mother, 
and therefore she was entitled to his services during his mi- 
nority; being the only recognize: parent of Peter, she had 
the right to exercise all the paternal power over him : Code, 
4799; Alfred vs. McKay, 36th Georgia Reports, 440. The con- 
tract having been made with her for Peter’s services, he should 
have notified her and obtained her consent, before he discharged 
Peter from his employment, or, at least, have notified her of 
his failure to perform his duty before discharging him from 
his employment under his contract with her. Inasmuch as 
the defendant discharged Peter from his employment without 
notifying his mother, with whom he made the contract, of 
any failure of duty on his part (admitting that going to see 
his sick brother under the circumstances was a failure of duty) 
she had the legal right to treat the contract as at an end by 
the act of the defendant, and to have the contract apportioned, 
as provided by the 2726 section of the Code, and to recover 
that portion which was due under the contract for the time he 
labored for the defendant. The defendant had the labor of 
Peter from the Ist of January up to the Ist of June, under 
the contract, and he ought to pay for it, and if he is unwilling 
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to do so, it is the duty of the courts to compel: him to per- 
form his legal and moral obligations in that respect. There 
was no error in overruling the certiorari and affirming the 
judgment of the justice, in view of the facts disclosed in the 
record, 

Let the judgment of the court below be affirmed. 


APPLETON P. Con.ins, plaintiff in error, vs. JoseEpH CLAY- 
TON, trustee, defendant in error. 


1, Equity will not aid a defendant in actions at law as to matters of set-off 
and recoupment when his legal remedies are complete and adequate. 

2. Though the actions are brought in a court whose jurisdiction is limited 
to amounts less than the aggregate sum set up by the defenses of set- 
off and recoupment, that does not affect the above principle when the 
several pleas are only of a sum which is less than the notes embraced 
in each of the pending suits. 

. If all the notes sued on be for one and the same consideration, the 
whole defense of recoupment may be made to one of the actions, and 
the plea of usury filed to another. 

4, In this case it was not made sufficiently to appear that the aggregate 
amount of these defenses exceeded the sum of the notes included in 
each action, so as to authorize the injunction prayed for. 

5. A vendor should not be enjoined from collecting the purchase money 
due, because there are judgments against a chartered bank in which he 
is a stockholder, and to which his property by the charter may be sub- 
ject—when he swears, and there is nothing shown to the contrary—that 
he had bills of the bank before suit was brought against it, and now 
holds them, which, under the charter, are more than his liability un- 
der the judgments—that he has property in his possession liable to the 
judgments, even if they can be enforced against him, twenty times 
greater than his proportion of said indebtedness, and further, offers in 
his answer to give bond and security sufficient to protect bis vendee 
against all loss. 


Equity. Set-off. Reconpment. Jurisdiction. Pleadings, 
Usury. Vendor and purchaser. Judgments. Stockholders. 
Banks. Before Judge Hitt. Bibb county. At Chambers, 
March 5th, 1875. 

Vow. Lit. 42. 
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Appleton P. Collins instituted in the county court of Bibb 
county, four actions at law, returnable to the October term, 
1874, of said court, against Joseph Clayton, as trustee for his 
wife and children, upon twenty-eight notes, three of said suits 
being each for the sum of $460 00, besides interest, and one 
being for the sum of $52 00, besides interest, all of which 
were given by Clayton, trustee, to Collins, in part of the con- 
sideration for the purchase of a lot of land in the city of Ma- 
con and the erection of a house thereon. 

On the 3d day of October, 1874, the defendant in said 
cases, filed his bill against said Collins, alleging that he had 
entered into the contract aforesaid, with said Collins, had paid 
the $000 00 cash, as agreed upon, and also twenty-two of the 
fifty notes provided for in the bond for title, each for $52 00, 
and had spent upon the property the sum of $1,000 00, or 
other large sum, in improvements, and setting up as grounds 
for equitable relief : 

1st. That the plastering in the house which said Collins 
agreed to build under the foregoing contract, had never been 
completed, to the damage of said Clayton, trustee, $300 00 
or other large sum. 

2d. That by reason of the well and well-house having been 
put in a different place from that intended, said complainant 
had been put to an expense of $30 00 in digging a new well 
and building a new well-house. 

3d, That $100 00 damage had been caused te the property 
of complainant by reason of leakage of the roof of the house 
built under the agreement. 

4th. That a door on the back piazza which would have cost 
from $10 00 to $20 00, had not been put in according to con- 
tract. ~ 

5th. That he had paid the sum of $400 00, or other _ 
sum, as usurious interest upon said notes. 

6th. That said Collins could not givea clear and unincum- 
bered title to said property, because there were judgments in 
Bibb superior court for the sum of $15,000 00, or other large 
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sum, in favor of W. L. Ellis & Brother, and others, which 
operated as a lien upon the property of said Collins. 

The prayer of the bill was for an injunction against the 
proceeding of said common law suits, for a reduction of the 
debt by the amount which complainant had been injured by 
reason of defendant’s non-compliance with his contract and 
by the amount of usurious interest paid, and in case of fail- 
ure to remove the alleged incumbrance, an account of the 
sums paid to defendant by complainant, and a decree for such 
amounts. 

Defendant demurred to all of said bill except that part as 
to the incumbrance on the property, upon the ground that the 
remedy at law was complete, and also filed an answer, the ma- 
terial parts of which were as follows. 

Ist. He admitted that the plastering had been left unfin- 
ished, but said it had been done by consent; that he had al- 
ways been, and still was, ready to complete it when called 
upon, and that the cost of finishing it would not be more than 
$100 00. Upon this point he filed the affidavit of Primus 
Moore, the plasterer who had done the other work in the 
house, averring his willingness to finish it for $100 00. 

2d. That the well and well-house had been put in the place 
agreed upon between him and complainant. In support of 
this, he filed the affidavits of Jim Stanford and Austin Brat- 
haupt, stating that Clayton had been present when the well 
was dug, and consented. 

3d. That the house had been fully completed, in a good and 
workmanlike manner, and in every respect according to con- 
tract, and had been fully accepted by said Clayton; that he 
had never complained in any way until he filed his bill, but, 
on the contrary, expressed full satisfaction at the manner in 
which the work was done. Upon this point he filed affidavit 
of C. C. Wilder, who superintended the building, stating 
that the contract had been fully complied with, and that 
Clayton had been satisfied with it. Also, affidavit of G. J. 
Blake, that in 1874 Clayton had tried to borrow money from 
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him to pay Collins, and had not complained of any non-com- 
pliance on Collins’ part. 

4th. Defendant denied that complainant had ever paid him 
more than $40 00 of illegal or usurious interest, and alleged 
that he had made advances for him in the payment of insu- 
rance and taxes, the interest of which would fully set off all 
extra interest ever paid. 

5th. Defendant denied that there was any judgment against 
him which operated as a lien upon the property sold by him 
to defendant; he admitted that he was a stockholder of the 
Manufacturers’ Bank of Macon, against which there were 
judgments, but denied that they were liens upon his property. 
He averred that the proportion of stock held by him bore 
only such proportion to the whole capital stock of the bank 
as would make him liable for the sum of $700 00, if liable 
at all, which he denied. He alleged that he was the bona 
fide owner of $3,000 00 of the bills of said bank, which he 
held and owned before any suits were commenced against it, 
and which amount was largely more than enough to protect 
him from any liability as a stockholder; that he was in pos- 
session, either by himself or his tenants, of real estate in the 
city of Macon of the value of at least $15,000 00, all of 
which was liable to any judgment, if judgment there was, 
against him. He further offered to give any bond, with good 
and sufficient security, which the judge presiding might deem 
necessary for complainant’s protection. 

Complainant amended his bill by setting out a memoran- 
dum of seven judgments against the Manufacturers’ Bank, 
amounting in all to about $15,000 00, as to one of which 
(that of W. L. Ellis & Brother, for about $8,000 00, prin- 
cipal,) it was alleged that notice had been given to the stock- 
holders, as provided by section 3371 of the Code. This 
was supported by affidavit of W. B. Hill, and was not con- 
troverted. No allegation as to notice in the other cases was 
made. The amendment further charged that complainant 
had tried to borrow money of the City Building and Loan 
Association upon said property, and that the counsel of said 
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association had declined to advise the loan on account of the 
judgments against the Manufacturers’ Bank. Upon hearing 
the case, Judge Hill granted the injunction, and the defend- 
ant excepted. 


WuittLe & Gustin, for plaintiff in error. 


LANIER & ANDERSON, Hitt & Harris, by brief, for de- 
fendant. 


TriPPeE, Judge. 


1. As to the matters of recoupment to which complainant 
alleges he is entitled by way of deduction from defendant’s 
claim on him, and the usury of which he complains, his legal 
remedies are complete and adequate. Where this is so, equity 
will not interfere: Code, sections 3095, 3210. 

2. It is replied to this that the county court of Bibb is a 
court of limited jurisdiction, and complainant’s remedy will 
not be complete and effectual in that court. We take it that 
this means the whole matters of defense in the aggregate ex- 
ceed the jurisdiction of the county court. Let us see how 
this is. The jurisdiction of that court extends to suits for 
$500 00. Collins sued Clayton in several actions, three 
being for $468 00 each. The defense of recoupment, all in- 
cluded, is only for $450 00. ‘This is all that is claimed in 
his bill, and no difficulty could arise as to the jurisdiction of 
the court on that question, for the deduction claimed is less 
than the amount sued for in one action. The same may be 
said of the defense of usury. That is limited to $300 00. 
And all this is on the basis of complainant’s allegations un- 
affected by the denial of defendant and his supplementary affi- 
davits. There could, then, be no difficulty in setting up the 
plea of recoupment to one action and usury to another, leav- 
ing two actions untouched by any defense of that sort. 

3. For if all the notes sued on be for one and the same 
consideration, the whole defense of recoupment may be made 
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to one action, and the plea of usury, or rather of set off by 
reason of usury paid, filed to the other. 

4, It may further be said that it did not sufficiently appear 
that the aggregate amount of both these defenses exceeded 
the sum of the notes included in each of three of the actions 
at law to authorize the injunction. The statements in the 
bill do make it greater, but they were positively denied by 
defendant, and that denial strongly supported by the affida- 
vits of third persons. 

5. Should the injunction have been granted on the other 
ground? Complainant charged that Collins was a stock- 
holder in the Manufacturers’ Bank; that there were judg- 
ments against the corporation to the amount of $15,000 00, 
which were a lien on his property, and that Collins could not 
make an unincumbered title. He does not state what amount 
of stock Collins owned or what his proportion of the liability 
on said judgments was. It is hardly possible he could be 
liable for the whole amount. Collins answered that the 
amount of stock he held could only make his liability on the 
judgments $700 00; that before the actions were brought on 
which the judgments were obtained, he held, and now holds; 
bills of the bank to the amount of $3,000 00; that he has in 
possession real estate in the city of Macon, by himself or 
tenants, of the value at least of $15,000 00, all of which was 
liable to these judgments if they could be enforced against 
him ; and he further offered to give such bond and security 
as the chancellor might deem necessary for complainant’s pro- 
tection. Under these facts, the injunction should not have 
been granted. Clayton was in possession of the property, and 
there could be nothing more than a remote possibility that 
his possession would ever be disturbed. How long would 
such an injunction continue? It could not be claimed that 
it should be made perpetual upon a final hearing upon this 
state of facts. When it could be judicially ascertained that 
the judgment creditors of the tank could not proceed against 
Collins, was a time in the indefinite future. It does not ap- 
pear that they had moved or intended to move against him. 
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When he offered to secure his vendee against loss, or against 
the judgments, it was all that under the circumstances should 
have been required of him. 

Judgment reversed. 


Joun T. WINGFIELD, administrator, plaintiff in error, vs. 
Joun A. Davis, defendant in error. 


1. Where a purchaser under bond for title, sold by absolute deed to 
claimant, who bought without notice that his vendor was in possession 
under bond, and who occupied the property continuously for a period 
longer than seven years, exercising acts of ownership, such claimant 
acquired a valid title by prescription. 

2. The possession of the premises in dispute by claimant and the exercise 
of acts of ownership, was notice to the holder of the true title of the 
adverse claim. 


Prescription. Bonds for title. Notice. Before Judge 
Ciark. Lee Superior Court. November Term, 1874. 


For the facts, see the decision. 


Vason & Davis; Georce W. WaArWICK, for plaintiff in 
error. 


Lyon & JACKSON, for defendant. 


Warner, Chief Justice. 


This was a claim case, and on the trial thereof the court 
charged the jury, in substance, that the claimant was protect- 
ed in the possession of the land levied on under his prescrip- 
tive title thereto, and refused to charge the contrary thereof, 
as requested, to which charge, as given, and refusal to charge 
as requested, the plaintiff excepted. 

1. It appears from the evidence in the record that in the 
year 1859, Wiley sold to Graves a settlement of land con- 
taining one thousand three hundred acres, for $8,000 00 and 
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took his notes therefor, payable as follows: $2,000 00 due Ist 
January, 1860, $2,000 00 due Ist January, 1862, $2,000 00 
due Ist January, 1864 and 2,000 00 due Ist January, 1866. 
Wiley gave him a bond to make him a title to the land when 
the notes should be paid. Wiley died and Wingfield be- 
came his administrator. In November 1867, a judgment 
was obtained in favor of Wingfield, administrator, against 
Graves, for $1,169 15 besides interest, for the unpaid pur- 
chase money, due for the land. Wingfield, as administra- 
tor, filed a deed in the clerk’s office, conveying the title to 
the land to Graves on the 15th of May, 1873, and on the 
same day had the entire tract of one thousand three hundred 
acres levied on, as the property of Graves, to satisfy said 
judgment. All of the land was sold by the sheriff, and the 
proceeds thereof applied to the fi. fa. levied thereon, ex- 
cept four hundred acres on the west side of Muckalee creek, 
which was claimed by Davis. The claimant introduced in 
evidence a warrantee deed from Graves to himself, for the 
premises in dispute, dated 23d of February, 1864, for a val- 
uable consideration acknowledged to have been paid there- 
for to Graves. It also appears that Graves was in posses- 
sion of the land at the time of the conveyance of the four 
hundred acres to Davis, and that Davis had no notice that he 
was in possession of it under a bond for title from Wiley. 
Wiley died in 1869 or 1870, and his estate was not repre- 
sented until one year had elapsed after his death. It also 
appears from the evidence in the record that Davis, the claim- 
ant, went into possession of the land purchased from Graves, 
soon thereafter, and had been in the continuous possession 
thereof, up to the time of trial, claiming it as his own, putting 
improvements thereon, and had cleared up and cultivated a 
large portion thereof. The question made by the record in 
this case is, whether Davis, the claimant, had a good title to 
the premises in dispute by prescription? The Code declares 
that “actual adverse possession of lands by iéself, for twenty 
years, shall give good title by prescription against every one, 
except the state or persons laboring under the disabilities 
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hereinafter specified. Adverse possession of lands, under 
written evidence of title, for seven years, shall give a like title 
by prescription:” Code, sections 2682, 2683. The title to the 
land was in Wiley, and the possession of the four hundred 
acres by Davis, under written evidence of title as the owner 
thereof, as disclosed by the evidence in the record, was ad- 
verse to the title and interest of Wiley in and to the land, 
and he in his lifetime, and his administrator after his death, 
could have brought an action of ejectment against Davis, 
and recovered possession of it. 

2. The possession of the four hundred acres by Davis, ex- 
ercising the acts of ownership over it as disclosed in the record, 
was notice to Wiley and his legal representative, that he was 
holding and claiming the land adversely to his title. In our 
judgment, the claimant had a good prescriptive title tothe - , 
land in dispute under the statute, and that there was no error 
in refusing to charge the jury as requested, or in the charge 
as given, in view of the evidence contained in the record. 

Let the judgment of the court below be affirmed. 





















GILBERT M. STox.Es, plaintiff in error, vs. WILLIAM A. Max- 
WELL e¢¢ al., defendants in error. 






Where a claimant held land for seven years under a title independent of 
that of the mortgagor, he obtained a good title by prescription, aliler, 
had he been a privy in estate with the mortgagor. 







Claims. Mortgage. Prescription. Before Judge CLARK. 
Lee Superior Court. November Term, 1874. 






This case is sufficiently reported in the decision. 






Hawkins & Hawkins: Lyon & Jackson, for plaintiff 
in error, 





Vason & Davis, for defendants, 
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Warner, Chief Justice. 


This case was argued with the case of Wingfield against 
Davis, and it appears from the record that the claimant, Stokes, 
did not derive his title to the land from Gilbert, the mort- 
gagor, or from any one claiming under him subsequent to the 
date of the mortgage, but claimed under an independent title 
derived from Sutherland to Pace, and from Pace to himself, 
and it was admitted that the claimant, and those under whom 
he claimed, had been in the possession of the land for more 
than seven years before the levy of the mortgage fi. fa. If 
it had been shown that Sutherland and those under whom the 
claimant derived his title, had purchased the land from Gil- 
bert, the mortgagor, subsequent to the date of the mortgage, 
then the claimant would have been a privy in estate with the 
mortgagor, and have held the land subject to the mortgage 
lien, and could not set up a title by prescription as against 
that mortgage lien, for the reason that he went into the pos- 
session of the land under a title which was incumbered with 
that lien. But from the evidence in the record the claimant 
had a good title by prescription under the statute. So far as 
the record shows the possession of the claimant, under his 
written evidence of the title, was adverse to that of the mort- 
gagor and those claiming under or through him. The only 
evidence of title in the mortgagor was the possession of the 
land when the mortgage was executed, that he exercised acts 
of ownership over it and claimed it as his own. The court 
erred in charging the jury, in view of the evidence in the 
record, “that his prescriptive title could not avail the claim- 
ant against the mortgage lien.” 

Let the judgment of the court below be reversed. _ 
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THe Home INsurANCE ComPANyY OF NEw York, plaintiff 
in error, vs. BENJAMIN P. Ho. is, assignee, defendant in 
error. 


1. Hudson was insured in a fire policy, under which a right of action had 
accrued for a loss by fire. He engaged counsel to bring suit, agreeing 
with them that they should have one-third of the recovery, and as se- 
curity for their interest made an absolute assignment of the policy to 
them. Suit was brought in the name of Hudson for $4,000, the amount 
of the policy, and for twenty-five per cent. damages under the statute. 
Shortly thereafter Hudson was adjudicated a bankrupt. In the same 
month the adjudication was made, and before the appointment of an 
assignee, the attorneys, Hudson, and the insurance company, all know- 
ing the above facts, settled the suit for $2,000 00, and Hudson paid 
the cost and had an entry of dismissal made by the clerk. Court was 
in session at the time and adjourned to a subsequent month. In the 
meantime an assignee was appointed. The adjourned term was held 
but one day. At the next regular term, which was in the ensuing 
month, the assignee moved to have the case reinstated and to be made 
a party: 

Held, that the right to the motion was not lost by delay. 

2. Though the attorneys of the bankrupt—they being the transferees of 
the policy—had the right to accept or collect the $2,000 00, as a credit 
on what was due, or in full satisfaction of the claim, if thet amount 
would fairly satisfy it, yet the assignee has the right to be made a party 
for the purpose of contesting this latter point, if he see proper so to 
do, and to assert his claim to whatever may be further due and re- 
coverable on the policy. 


Bankrupt. Attorneys. Parties. Compromise and settle- 
ment. Before Judge CLARK. Sumter Superior Court. Oc- 
tober Term, 1874. 


The above head-notes report this case. 
SaMuEL C, Ea, for plaintiff in error. 


Fort & McCuesky; Bensamin P. Ho..is, for defend- 
ant. 


TRIPPE, Judge. 


1. It would be a rigid rule as to diligence which would hold 
that the assignee had lost his right to make this motion. It 
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is true he had been appointed assignee before the adjourned 
term; but that term did not continue longer than one day. 
The assignee had but a short time after his appointment to be 
informed of the condition of the bankrupt’s affairs. It does 
not appear that he knew of the settlement which had been 
made before the sitting of the adjourned term, or even that 
the suit had ever been commenced. He made the motion at 
the first regular term after his appointment, and was in time. 
2. When the settlement was made all the parties to it knew 
of the bankruptey of Hudson, and that his attorneys held 
the policy by the transfer as a security for their fee. The suit 
was in the name of Hudson. Before his adjudication as a 
bankrupt the attorneys could not, without special authority, 
have received anything in discharge of his claim but the full 
amount in cash: Code, section 409. After the adjudication 
all his rights vested in his assignee. The assignee may not 
have been appointed for some time, but his title to the bank- 
rupt’s rights and property related back to the time of the ad- 
judication. Hudson could not assign or settle them. It is 
true, the attorneys had the right to collect the $2,000 00 as a 
payment in part, or in full of the claim on the policy, if that 
amount was all that was due. But neither they or the bank- 
upt jointly with them, could go further. If more was due 
and recoverable the assignee has a right to be heard as the 
representative of the creditors, for the purpose of collecting 
it. To do this it is necessary that he be made a party. He 
was no party to the settlement, nor to the case being entered 
settled on the docket. As a matter of right, he can move to 
vacate the entry—to reinstate the case, and to be made a party. 
Then all can be heard upon the merits of the settlement. 
That is not a question to be determined before he is a party ; 
it is not a condition precedent on him to show that it was 
wrong, or not in full satisfaction of what was justly due, in 
order to have the case reinstated. If it were, then there would 
be two trials of exactly the same issue to be had. There is 
no necessity and no reason for this. 
Judgment affirmed. 
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JAMES H, Woo.FoLk, plaintiff in error, vs. GERTRUDE J. 
WooLFoLk, defendant in error. 


1. The confession of the respondent as to acts of adultery since his mar- 
riage, uncorroborated by other circumstances, will not authorize the 
granting of a divorce. 

2. The libelant in a divorce case is an incompetent witness to prove adul- 
tery on the part of respondent. 

8. Newly discovered evidence of an independent fact, not merely cumu- 
lative, is ground of new trial. 


Husband and wife. Divorce. Confessions. Evidence. 
Witness. New trial. Before Judge Hitt. Bibb Superior 
Court. October ‘Term, 1874. 


For the facts of this case, see the decision. 
WuittLe & GustIN, for plaintiff in error. 


LANIER & ANDERSON, Hitt & Harris; B. H. H111, for 
defendant. 


Warner, Chief Justice. 


The plaintiff in the court below filed her libel for a divorce 
against the defendant, alleging as grounds therefor cruel treat- 
ment, habitual drunkenness, and adultery with a colored wo- 
man named Tabitha. On the trial there was much evidence 
introduced by the respective parties. The jury found a ver- 
dict for the defendant. A motion was made for a new trial 
on the ground that the verdict was contrary to law, contrary 
to the evidence, and strongly and decidedly against the weight 
of the evidence, and on the ground of newly discovered evi- 
dence. The court granted a new trial on the last ground spec- 
ified in the motion, whereupon the defendant excepted. 

1. There is evidence in the record of the defendant’s un- 
lawful intimacy with the negro woman, Tabitha, previous to 
his marriage with the plaintiff, but there was no other legal 
evidence of that fact since the marriage, except his confession, 
which, under the statute, was not sufficient unless corrobora- 
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ted by other circumstances, to authorize the granting of a di- 
vorce. 

2. The evidence of the plaintiff, so far as that evidence 
went to prove adultery on the part of the defendant, was in- 
competent and illegal: Code, sec. 3855. 

3. The newly discovered evidence, therefore, of Graybill 
and Phillips, that they had seen the defendant visiting the 
house of the woman, Tabitha, after his marriage, was not 
merely cumulative evidence as to the question of adultery, but 
was an independent fact—a corroborating circumstance in sup- 
port of the truth of his confession made to Mrs. Wyche. The 
fact that the defendant visited the woman, Tabitha, after his 
marriage.has the more significance as to the question of adul- 
tery, because she was his kept mistress before his marriage 
with the plaintiff. This newly discovered evidence, when 
taken in connection with the other evidence in the record, 
probably might produce a different result on the next trial of 
the case. In view of the facts disclosed in the record, there 
was not such a manifest abuse of the discretion of the court 
below in granting the new trial as will authorize this court to 
control it. 

Let the judgment be affirmed. 


M. A. Payng, plaintiff in error, vs. Eapert B. Rosser, ad- 
ministrator, e¢ al., defendants in error. 


1. A testator in 1852 devised an estate for life to his wife, and at her death» 
in fee simple, to his daughter, Mary, then living, and her issue if any. 
But if Mary should be deceased at her mother’s death, without child- 
ren, or afterwards die leaving no children, then, and in either of those 
events, the property was to go to and be equally divided between the 
children of Thomas and Jane M., deceased, the children of W. D. G., 
deceased, and the children of N. A. G., who is now living. W. D. 
G. left three children, Sarah now living, John, who died in 1858, with- 
out wife or child, Thomas, who died in 1860, childless, but leaving a 
widow now living. The widow of testator died in 1865; his daughter 
Mary died in 1872, without a child. The parents of the executory devi- 
sees were the niece and nephews of testator: 
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Held, that John and Thomas took contingent interests as executory de- 
visees, which were transmissible to their heirs. 

2. That such interests did not descend to and vest in those who were 
their respective heirs at the time of their decease, but to such as an- 
swered the character of heirs to them respectively, when the estate in 
Mary was determined in 1872, and ‘the executory devise fell into pos 
session. 


8. The children of Thomas and Jane M., of W. D. G., J. A. G. and 
N. A. G., took per capita. 


Administrators and executors. Estates. Remainders, Ex- 
ecutory devise. Wills. Distribution. Before Judge Haut. 
Rockdale Superior Court. October Term, 1874. 


This case is sufficiently reported in the above head-notes. 


L. J. Winn, for plaintiff in error. 


CiarkK & Pace; Doueias & Turner; L.H. Featuer- 
STON, for defendants. 


TRIPPE, Judge. 


1. The question was not raised whether, under the terms 
of the will, these great nephews and nieces of testator took 
at all—that is, whether or not the limitation over to them was 
void. All parties concede that they did take, and the question 
made was did they take an interest that was transmissible to 
their heirs, where one of them, as did Thomas, died in 1860, 
several years before the death of Mary, when the executory 
devise fell into possession : See the construction given to this 
will in 18 Georgia, 545; also see 16 Ibid., 545, and 30 Ibid., 
976. Under those decisions, John and Thomas took a con- 
tingent interest as executory devisees. They did not take a 
vested remainder, for Mary held a fee subject to be determined 
upon her dying without children then living. Was that in- 
terest transmissible to the heirs of John and Thomas? Sec- 
tion 2266 of the Code provides that if the remainderman 
dies before the time arrives for possessing his estate in remain- 
der, his heirs are entitled to a contingent remainder interest 
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when the contingency is not as to the person, but as to the 
event. This was but a statutory affirmance of the law as it 
was then recognized: 1 Fearne on Rem., 364. The same 
author, speaking of the transmission of such interests, pages 
553, 554, says this is a property which belongs to contingent 
remainders in common with executory devises. See, also, 2 
Fearne, 434, 435, and cases cited in both volumes; also, 7 
Cranch, 456, hereinafter quoted. We have no doubt that the 
interest which John and Thomas took under the will descend- 
ed to their heirs. 

2. But such interests did not descend to and vest in those 
who were their respective heirs at the time of their decease. 
They descended to those who answered to the character of 
heirs, to them respectively, when the estate in Mary, was de- 
termined in 1872, and the executory devise fell into posses- 
sion. This is in accordance with a rule to be found as far 
back as 3 Reports, 42; Co. Lit. 115, 14a, 15a. That rule 
is, that a person who claims a fee simple by descent from one 
who was first purchaser of the reversion or remainder expec- 
tant on a freehold estate, must make himself heir to such per- 
son at the time when that reversion or remainder falls into pos- 
session. This was so recognized in Goodright vs. Searle, 3 Wils., 
29; and in Andrew vs. Hutton, 3 Bos. & P., 643. And it was 
so held by the supreme court of the United States in Barnitz 
vs. Carey, 7 Cranch, 456: See 15 East., 174, and the ob- 
servations of Mr. Fearne upon this rule in his work on re- 
mainders, 561. 

3. We affirm the judgment of the court below upon the 
point that these executory devisees took per capita. They 
were all equally of kin to the testator, to-wit: the children 
of his niece and nephews, and the gift is to them directly pro- 
vided the contingency happened upon which they took at all. 
In 1 Roper on Legacies, 161, it is said, that the taking per 
stirpes always presupposes an irregularity of relationship: See 
2 P. Wms., 383; 3 Bro. C. C., 367. The same authority, 1 
Roper, 157, gives great weight to the terms “‘ equally divided,” 
when used ina will, for ascertaining the intent of the tes- 
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tator as to whether the objects of his bounty are to receive it 
per capita or per stirpes. It is therein said that if the testa- 
tor’s next of kin are a brother and the children of a deceased 
brother, and thus not related to him in equal degree, yet if he 
has shown an intention that they shall take his property in 
equal shares, that is per capita, the distribution by the statute 
will be superseded. ‘This may occur when the bequest is to 
“relations,” “ next of kin,” etc., to be equally divided among 
them, or by expressions of the like import. In the will un- 
der consideration, there was the direction for an equal divi- 
sion between certain devisees, who were equally related to the 
testator, and no indication that it was his intention for them 
to take as classes, which very probably would give to them 
individually unequal shares in the estate. The ruling of the 
court below is affirmed upon this point, and reversed on the 
first, wherein it was held that the heir of Thomas took no in- 
terest. It may be proper to add that the property in contest 
is all real estate. 
Judgment reversed. 


Sautsspury, Respess & Company e¢ al., plaintiffs in error, 
vs. H. & F. BLANpy, defendant in error. 


1. Where the defendants agreed to accept a draft drawn by a third per- 
son in favor of the complainants, payable six months after date, given 
for a steam engine purchased by the drawer, a bill against them can- 
not be sustained for failing to accept a draft totally different on its face 
from the one agreed on, though it may be alleged that it was the in- 
struament contemplated by the parties. 

. If it had been alleged that the draft attached to the bill was the same 
instrument that the defendants agreed to accept, and that upon the faith 
of such agreement the engine was delivered to the drawer, that would 
have been such a part performance by the complainants as would have 
required a performance of their contract upon the part of the defend- 
ants, and would have prevented them from pleading the statute of 
frauds, 

VoL. Lut. 43. 
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Equity. Bills of exchange. Contracts. Statute of frauds. 
Before Judge Hii. Bibb Superior Court. April Adjourned 
Term, 1874. 


For the facts, see the decision. 
Por, Hatt & Lorton; E. F. Best, for plaintiffs in error. 
LANIER & ANDERSON, for defendants. 


Warner, Chief Justice. 


This was a bill filed by complainants against the defend- 
ants, in which they alleged that in September, 1871, one 
Wimberly proposed to purchase of complainants’ agent, Par- 
ker, a steam engine which he had for sale for them; that com- 
plainants’ agent and Wimberly agreed on the price of the en- 
gine, the same being $1,170 21. Wimberly wanted the engine 
on a credit of six months, to which the complainants’ agent 
agreed, upon his giving security. Complainants’ agent, Par- 
ker, and Wimberly, had an interview with Saulsbury, Respess 
& Company, warehousemen and cotton factors, concerning the 
proposed sale of the steam engine as aforesaid, when they 
agreed to accept the draft of said Wimberly for the amount 
of the purchase money of said engine, on presentation, a copy 
of which draft is attached to complainants’ bill as an exhibit. 
Complainants allege that upon the faith of this agreement to 
accept the draft of Wimberly for the price of the engine, the 
same was delivered to him, and on the first of October there- 
after, 1871, the draft contemplated in said agreement was pre- 
sented to Saulsbury, Respess & Company for acceptance, when 
they refused to accept the same, although informed of the de- 
livery of the engine to Wimberly under their promise to ac- 
cept Wimberly’s draft for the purchase money therefor, and 
that Wimberly is insolvent. The draft attached to the com- 
plainants’ biil as an exhibit was drawn by Wimberly, paya- 
ble to his own order, six months after date, for provisions and 
commercial manures, to make a crop for the year 1872, and 
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created a lien on his crop for that year for the payment there- 
of. The defendants demurred to the complainants’ bill, the 
court overruled the demurrer, and the defendants excepted. 

1. There is nothing in this draft which it is alleged the de- 
fendants refused to accept, going to show that it was for the 
purchase money of the steam engine sold by complainants’ 
agent to Wimberly, but on the contrary, it appears on the 
face of it that it was drawn upon the defendants by Wimber- 
ly for provisions and commercial manures to make his crop 
for the year 1872. Assuming that the defendants did agree 
to accept a draft drawn by Wimberly upon them for the price 
of the engine, and that the same was delivered to Wimberly 
on the faith of that agreement, still, the draft which it is al- 
leged the defendants refused to accept, attached to the com- 
plainants’ bill, is not a draft of that description. The draft 
which the defendauts refused to accept, set forth in the com- 
plainants’ bill, is not drawn by Wimberly in favor of the 
complainants or their agent, and does not purport on its face 
to be for the purchase money of the engine, and the court 
could not have presumed that it was, because it is expressly 
stated on the face of the draft that it was drawn on the de- 
fendants for a different consideration, to-wit: for provisions 
and commercial manures to make a crop for the year 1872. 
The defendants were not bound to accept that draft under 
their alleged agreement. The complainants do not allege 
that the draft attached to their bill, which the defendants re- 
fused to accept, was the same draft that they agreed to accept 
for the purchase price of the engine sold and delivered to 
Wimberly ; that fact cannot be inferred from the face of the 
paper, and the allegations in the bill are to be taken most 
strongly against the complainants. It is true that the com- 
plainants allege that the draft presented to the defendants for 
their acceptance, was the draft contemplated in said agreement, 
but when the draft that was presented for the defendants’ ac- 
ceptance is compared with the alleged agreement, that allega- 
tion is not sustained. The bill was therefore demurrable be- 
cause it was not alleged therein that the draft attached thereto, 
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which the defendants refused to accept, was the same draft that 
they agreed to accept for the price of the engine. 

2. If the complainants had alleged that the draft attached 
to their bill was the same draft that the defendants agreed to 
accept for Wimberly as the price of the engine, and that upon 
the faith of that agreement the engine was delivered to Wim- 
berly, that would have been such a part performance of the 
agreement by the complainants as would have rendered it a 
fraud on the part of the defendants in refusing to comply 
with their agreement to accept the draft, and a court of equity 
would compel them to perform it on their part, and they 
would not be permitted to plead the statute of frauds to pro- 
tect themselves from its performance: Code, sec. 1951. The 
statute was enacted to prevent fraud, and not for its en- 
couragement or protection. In view of the allegations as 
contained in the complainants’ bill, the overruling of the de- 
fendants’ demurrer thereto was error. 

Let the judgment of the court below be reversed. 


Mary E, Noswortny et al., plaintiffs in error, vs. BRYANT 
BLIZZARD, defendant in error. 


1. Public declaration by one who was the agent both of the representa- 
tive of the estate and the purchaser of land sold at administrator's 
sale since the act of December 17, 1859, and which was made at the 
time of the bidding, that the sale was had to perfect title to the per- 
son for whom the land was bid off, renders the sale open to review at 
the option of the parties at interest. 

2. If the purchaser shows that he gave the value of the land, and though 
it was not paid for in money, but in other property, yet, that the rep- 
resentative of the estate was a creditor thereof to the amount of such 
value, and relied on the same for the payment of her debt, and did in 
fact receive the property so paid. and never made any other collec- 
tion of the debt from the estate, the purchaser may, in equity, protect 
his title to the extent that his purchase was of value to the estate. 

3 But as this point, though urged on the argument before this court, was 

not made by the pleadings, or, so far as the record shows, was not 

presented at the trial, and the evidence thereon not being full and sat- 
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isfactory, (the court having raled out the statement of the administra- 
trix appended to her returns,) we do not fcel authorized to sustain the 
verdict on this ground. 

. In a case controlled by the acts of December 10, 1807, and December 
9, 1841, a widow who did not elect to take a child’s part in the land of 
her husband’s estate, within the time prescribed by said acts, was 
thereafter debarred from such right; nor can the defendant in th‘s 
case set up such an interest as being in the widow from whom he pur- 
chased, for the purpose of protecting his title to that extent. 


Administrators and executors. Principal and agent. Sales, 
Equity. Distribution. Election. Before Judge BagrLert. 
Baldwin Superior Court. August Term, 1874. 


This is the second time this case has been before this court. 
See 50 Georgia Reports, 514. 


In 1853 William A. Moran, of Baldwin county, died in- 
testate, leaving a widow, Eliza F. Moran, who, the same year, 
administered on his estate, and two children, James H., aged 
three years, and Mary E, (complainant) aged one year. De-. 
cedent, with other property, owned two hundred and eighty- 
five acres of land in said county, the subject matter of this 
litigation. 

The widow, the administratrix, has never applied to the 
ordinary for dower or a child’s part of said estate, but in 
January, 1856, filed her renunciation of dower. In 1860 
the administratrix sold said land to Bryant Blizzard. In 1871 
Mary E., was married to Daniel Nosworthy; in January, 
1872, James H., Mary and her husband, sued Blizzard, in 
ejectment, for the land. James H. died in December, 1872; 
at November adjourned term, the ejectment was tried, a ver- 
dict for defendant rendered, and a new trial granted, on the 
grounds that the verdict was contrary to the evidence and the 
charge of the court.. At that trial Blizzard produced in evi- 
dence (on notice) a deed to said land to himself, from said 
Eliza F. Moran, administratrix, dated April 25th, 1861. 

In January, 1874, Mary E. Nosworthy, the sole surviving 
heir of William A. Moran, deceased, (her husband joining) 
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filed her bill for injunction and relief against said Blizzard 
and said administratrix, Eliza, in which she prayed a cancel- 
lation of said deed, and partition of said land, three-fourths 
of which she claimed by inheritance from her father and her 
brother. The grounds of cancellation are: 

Ist. That said deed is but a consummation of a private sale 
of land, by the administratrix, which was to be perfected by 
legal formality. 

2d. That said sale was but a barter of land for slaves, for- 
a change of investment, without lawful warrant. 

The defendant, Blizzard, answered, in brief, as follows: In 
September or October, 1859, it was agreed between the ad- 
ministratrix, Eliza F. Moran, and defendant, that he was 
willing to give for said land the same price it was appraised 
at previously by the sworn appraisers of the estate, viz: 
$1,400 00, and would at lawful public sale of the land bid 
that price for it, and if nobody else would bid higher, then 
that it should be knocked down to defendant. 

And further, as that bid, $1,400 00, was probably the very 
highest bid that could be got, and so he would be sure to get 
the land, it was then, at the same time, agreed verbally that 
at the end of the year 1859, when Fayette I. Echols’ rent 
year should be out, and after his removal from the place, then, 
immediately, without any more renting out, this defendant, 
Blizzard, might move on said land and take possession there- 
of and use it without rent and without waiting for a public sale 
of it, and that the administratrix would go on and get leave of 
the ordinary to sell the land, and would then sell the same ac- 
cording to law, to the highest bidder, and that defendant should 
bid said appraised price, $1,400 00, on the credit and terms 
of sale aforesaid, but subject nevertheless to be outbid by a 
higher bidder. 

And defendant further says, that according to that agree- 
ment of October or September, 1859, he did enter on said 
land on the 28th of December, 1859, as soon as said Fayette 
Echols, tenant of that year left; and that he has lived there 
ever since—over fourteen years—and that according also to 
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that agreement, said administratrix did goon and obtain fairly 
and without fraud, so far as defendant knows or believes, law- 
ful leave of the ordinary of said county, to sell said land ac- 
cording to law, and did afterwards actually sell it according to 
law, fairly, publicly, before the court-house door, on the first 
Tuesday in May, 1860, in lawful sale hours, after due adver- 
tisement according to law, to the highest bidder—and that 
this defendant’s bid of $1,400 00 (payable in money, and not in 
negroes or anything else) was made on the terms aforesaid, 
and as no person bid higher, it was knocked down to his bid 
and he gave his note for $1,400 00, and got her bond for 
titles according to the terms of sale and agreement—which 
note he afterwards, on 10th July, 1860, paid off in valuable 
property, as aforesaid, which he, on that day, 10th July, 1860, 
and never before, bargained and sold to her for $1,600 00. 

M. R. Bell, former ordinary, testified that the records and 
files of the ordinary’s office contained no application for dower 
or child’s part of W. A. Moran’s estate, by the widow, Eliza 
F. Her recorded return, as administratrix, of 8th January, 
1856, showed a renunciation of dower. 

Joseph J. Simpson and Everett E. Stanley testified that 
they were at the public sale, on 3d May, 1860; that A. H. 
Kenan read aloud the advertisement, and proclaimed that the 
sale was to perfect titles to Bryant Blizzard at $1,400 00; 
that Ennis, sheriff, cried the property ; that Kenan made the 
only bid, $1,400 00, and the property was knocked off to that 
bid, to Blizzard. Simpson stated that he knew of the private 
sale before that day. 

The following paper, produced by defendant, on notice, 
was read in evidence: 


“ MILLEDGEVILLE, 10th July, 1860. 

“ This is to show that Mrs, Eliza Moran and Bryant Bliz- 
zard have this day bargained, to-wit: Mrs. Moran, as admin- 
istratrix, and by the consent of the ordinary, agrees to give 
the tract of land belonging to the estate of William Moran, 
and upon which Blizzard is residing, and one hundred and 
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fifty dollars besides, payable on the 25th December next, for 
a negro woman, Corinna, and her male child, about four years 
old-—the title and health of said negroes, he, Blizzard, war- 
rants, and Mrs. Moran warrants and defends the title to the 
land, said land containing two hundred and eighty-five acres, 


more or less. 
“A, H. Kenan, 


“ Attorney for Mrs. Moran. 
“B. Biizzarp.” 


“As soon as the ordinary passes the order which he has 
agreed to do, then mutual titles to be made. 
“KENAN, for Mrs. Moran. 
“B. Buizzarp.” 


The following was read in evidence : 


“ MILLEDGEVILLE, 5th July, 1860. 
“Received of Eliza F. Moran, administratrix of the estate 
of William Moran, deceased, $1,552 00, in full consideration 
for a negro woman, Corinna, and her male child, about four 
years old, the title and health of said negroes I warrant and 
defend unto the said Eliza F. Moran, her heirs and assigns, 
“B. Buizzarp.” 


It was also shown that Kenan, at the sale of May, 1860, 
acted both as the agent of the administratrix and of Blizzard. 
The latter testified substantially to the fects set forth in his 
answer, 

It also appeared in evidence that the estate was indebted to 
the administratrix, on January 18th, 1856, in the sum of 
$1,155 16, and there was no proof that this amount had ever 
been paid, unless by the receipt of the negroes taken from 
Blizzard. 

The court charged the jury, amongst other things, as fol- 
lows: 

“Ist. If you believe from the evidence that the public sale 
of May 3d, 1860, was in pursuance of a private agreement 
that Blizzard should have the land at a stipulated price, and 
that said public sale was made for the purpose of perfecting 
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title by legal formality, then the whole transaction was illegal 
and void.” , 

“2d. Eliza’s deed, as administratrix, to Blizzar:, is good, at 
least so far as to pass all her interest to him. Her interest at 
first was a child’s part—one-third. Each child had one-third 
and on the death of James, the son, without widow or child, 
his one-third went equally to his mother, Eliza, and his sister, 
Mary. After that the mother’s share was one-third and one- 
half of one-third—one-half of the whole, and if Mary Nos- 
worthy has any right at all, it is to one-half of said land only.” 

The jury found a verdict for the defendant. The com- 
plainants moved for a new trial because the verdict was 
contrary to the evidence, the law, the charge of the court, and 
because the court erred in the second proposition of the afore- 
said charge. 

The motion was overruled, and the complainants excepted. 



















CRAWFORD & WILLIAMSON, for plaintiffs in error. 


WitiiamM McKIn-ey, for defendant. 






TrRIPPE, Judge. 









1. The act of December 17, 1859, makes valid all sales of 
real estate theretofore made by executors, administrators, ¢tc., 
by private contract, and afterwards advertised and sold at 
public outery for the purpose of perfecting titles. The sale in 
this case was made at public outcry, after the passage of that 
act, to-wit: in May, 1860. It appears that the person who 
bid off the land for defendant in error was both his agent and 
the agent of the administratrix. At the time of the sale it 
was declared publicly that it was made to perfect titles to the 
defendant in error. We think this brings the sale within the 
rule that makes such sales open to review at the option of the 
parties at interest: Code, section 2566; and that under the 
evidence there should be a rehearing of the case. 

2. If such a purchaser can show that he gave the value of 
the land, and that though it was paid for in other property, 
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yet the administratrix was a creditor of the estate to the 
amount of such value, and did in fact receive the property in 
which paynfent was made, and never made any other collec- 
tion of her debt from the estate, he can, in equity, protect his 
title to the extent that his purchase was of benefit to the estate. 
This principle is always recognized where one has dealt with 
a trustee, and the beneficiaries of the trust estate have had the 
benefit of what was received from him. Although his con- 
tract. with the trustee may not be legal and valid, yet he has 
a right to reimbursement to the extent of what he has added 
t» the trust estate, or to the extent that the cestui que trusts 
have had the benefit of his property. 

3. But the difficulty with the defendant in error is, that the 
evidence did not sufficiently show such a state of facts as will 
authorize him to claim the benefit of this rule. ‘There was a 
statement in writing appended by the administratrix to her 
returns, looking that way, and this statement appears in the 
record. But it alsoappeared that it was ruled out as evidence, 
upon being objected to, and of course the defendant can take 
no benefit from it in this court. 

4, The further question was presented, whether a —_— 
who did not elect to take a child’s part in the land of her hus- 
band, was thereafter debarred by the acts of December 10th, 
1807, and December 9th, 1841, from asserting that right. 
This case is controlled by those acts, the husband having died 
in 1853, intestate. By both of said acts it is declared that if 
a widow shall fail to make her election out of the estate of 
her husband within the time prescribed, she shall be consid- 
ered as having taken her dower, and shall forever after be 
debarred from taking any other part. The act of 1807 makes 
the time within which this election is to.be made, one year 
from the death of the husband. By the act of 1841 it is 
changed to one year after letters testamentary or of adminis- 
tration have been granted, and this latter act reaffirms the 
disability on her failing so to elect. The terms of both acts 
are clear and positive, and are a bar to the right of a widow 
to assert any claim to an interest except dower in these lands. 
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This being so, and she having been barred at the time the 
land was purchased by the defendant, he cannot set up such 
an interest in her for the purpose of protecting his title to that 
extent. 

Judgment reversed, 


JOSEPH GAULT et al., plaintiffs in error, vs. H. B. WALLIs, 
defendant in error. 


1. The act of 1811, which provides that where a defendant is discharged 
by a magistrate for the want of sufficient cause of commitment, such 
magistrate may, in his discretion, direct the costs to be paid by the 
prosecutor, though not embodied in the Code, not being inconsistent 
with any of the provisions thereof, is still of force. 

2. A judicial officer acting within the jurisdiction conferred upon him by 
law, is not liable for errors of judgment, unless the result of malice or 
corruption. 

8. It is competent for the superior court, upon the final decision of a case 
carried up by writ of certiorari, to direct the nagistrate to refund the 
costs paid by the petitioner. Such magistrate, though insolvent, may 
be compelled to perform his official duty. 

4. Courts of equity have no jurisdiction to interfere with the administra- 
tion of the criminal laws of the state by injunction or otherwise. 


Criminal law. Costs. Judge. Certiorari. Equity. Be- 
fore Judge Knicut. Cobb Superior Court. March Ad- 
journed Term, 1874. 


For the facts of this case, see the decision. 


W. T. Winn; W. D. ANveErson, for plaintiffs in error 


H. A. Dunwoopy; C. D. Pups, for defendant. 


WaRneER, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants, praying for an injunction to restrain the defendants from 
the collection of two cost fi. fas. The injunction prayed for 
was granted, and when the cause came on for trial the defend- 
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ants made a motion to dismiss the complainant’s bill because 
the allegations contained therein did not entitle the complain- 
ant to any relief by the decree of a court of equity, which 
motion the court overruled, and the defendants excepted. It 
appears from the allegations in the bill that the defendant, 
Gault; was a justice of the peace, and the defendant, Wilson, 
was his constable; that the complainant had applied to Gault 
for a warrant against Bell and wife, charging them with keep- 
ing and maintaining an ill-governed and disorderly house, 
which was duly issued by the justice, the parties arrested and 
brought before him. The ground of complaint made in the 
bill against the justice is, that on the hearing of the charge 
made by the complainant against Bell and wife, although 
there was sufficient evidence that they did keep and maintain 
an ill-governed and disorderly house, justice Gault refused to 
bind them over to appear at the superior court to answer said 
charge, but, on the contrary, dismissed the complaint and en- 
tered up a judgment against the complainant for the costs in 
the case, issued an execution and placed the same in the hands 
of the constable for collection. The complainant also alleges 
that he sued out another warrant against Bell, alone, for a 
trespass in taking and carrying away a number of plank from 
the house and possession of complainant, of the value of 
$2 00, more or less, without authority and contrary to law, 
and that justice Gault continued the last mentioned case on 
his own motion, for the purpose of procuring two other jus- 
tices to sit with him on the trial thereof, but failed to do so, 
and finally dismissed said case and entered up judgment 
against the complainant for $6 00 costs in that case, in vio- 
lation of the laws of the state, and issued an execution there- 
for and placed the same in the hands of Wilson, the constable, 
all of which actings and doings of justice Gault the complain- 
ant alleges were illegal and void; that justice Gault and his 
constable are both insolvent, and therefore prays that they 
may be perpetually enjoined from collecting the illegal costs 


aforesaid. 
1. By the 10th section of the act of 1811, (Cobb’s Digest, 
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644,) it is declared, that “where any person or persons charged 
with any offense, and brought before a justice or justices of 
the peace, shall be discharged for want of sufficient cause of 
commitment, the justice or justices may, in his or their discre- 
tion, discharge the party with costs, or direct the costs to be 
paid by the prosecutor.” Although this section of the act of 
1811 is not embodied in the Code, it is not inconsistent with 
any provision thereof, and is therefore of force as a part of 
the law of this state. 

2. As a general rule, a justice of the peace is no! liable for 
errors of judgment when acting within the jurisdiction con- 
ferred upon him by law. ‘The complainant does not allege in 
his bill that justice Gault acted maliciously or corruptly in 
rendering the judgments complained of. If he committed 
error in rendering the judgments complained of, that error 
might have been corrested by a writ of certiorari to the supe- 
rior court. 

3. But it is said that if the complainant had sued out a 
certiorari he would have had to pay the cost, and the justice 
being insolvent, he could not have recovered it back if the 
certiorari had been sustained. The reply is, that although he 
might not have been able to have recovered the costs by an 
execution against the property of the justice, still the costs 
would have been in the hands of the justice, not as his pri- 
vate property, but held by him in his official capacity to abide 
the decision of the court upon the certiorari, and as there was 
nothing but the costs involved, it would have been competent 
for the superior court, under the 4067th section of the Code, 
. to have made a final decision of the case, and to have ordered 
the justice to have restored the costs in his hands to the plain- 
tiff in certiorari. It does not necessarily fullow that because 
a justice of the peace is insolvent, that he cannot be compelled 
by the judgment of the superior court to perform his official 
duty, and be compelled to obey the orders of that court. 

4, This was a proceeding under the criminal law of the 
state, and we know of no principle of equity jurisprudence 
which confers upon a court of equity jurisdiction to interfere 
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with the administration of the criminal laws of the state by 
injunction or otherwise. For a court of equity to assume 
jarisdiction in criminal cases, and enjoin the judgments of 
the courts would be a novel and dangerous precedent to es- 
tablish. In our judgment, the motion to dismiss the com- 
plainant’s bill for want of jurisdiction should have been al- 
lowed. 
Let the judgment of the court below be reversed. 


JosHua L. Harris et al., caveators, plaintiffs in error, vs. 
James M. Harris ef al., propounders, defendants in error. 


1. When the instructions of the court to the jury embrace many distinct ques- 
tions of law, an exception to the whole charge is too general, and cannot 
be considered. Justice to the opposite party and to this court, requires that 
there should be a specification of the errors which are intended to be com- 
plained of. 

. This well settled rule should be the more strictly adhered to where the re- 
cord does not contain the evidence in reference to the points on which those 
portions of the charge were founded that are proposed to be argued as be- 
ing erroneous. 

. On the trial of an issue of devisavit vel non, an executor or legatee is a 
competent witness. 

. If a testator can read and write, his signature is usually sufficient evidence 
of his knowledge of the contents of the paper signed as his will. 

. The further provision of law that greater proof is necessary to show such 
knowledge if the will be written by one who takes a large benefit under it, 
does not require that the evidence shall be conclusive. 

. And if the court charged that in such a case there should be strong proof 
that the testator knew the contents, and assented to them, it was not error 
to refuse to charge that the evidence should be both strong and conclusive. 

. When the issues made by the caveat are undue influence—and that the tes- 
tator did not know the contents of the will when it was signed, and it ap- ° 
pears that the will had been written prior to the time of the execution, and 
was signed by the testator after it had been read over to him, and there 
were certain words in the will which it was claimed were in a different hand- 
writing from the body df the instrument, it was not error in the court to re- 
fuse to charge that if upon inspection of the paper, the jury should think 
it had been altered, they should treat that as a circumstance of suspicion 
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against the.will and to charge in lieu thereof, that it was a circumstance 

they might consider in coming to a conclusion as to the validity of the will. 
8. A refusal to charge a request which includes a hypothesis of facts not au- 

thorized by the evidence, is not a ground of error. 

Practice in the Supreme Court. Charge of Court. Wit- 
ness. Wills. Administrators and executors. Legacies. Be- 
fore Judge Strozer. Early Superior Court. April Ad- 
journed Term, 1874. 


James M. Harris and Howell J. Harris, as executors, pro- 
pounded the following will for probate : 


“GEORGIA—Earty County: In the name of God, Amen,- 
“T, Joshua Harris, of the county of Early, in said state, 
being aged and infirm but of sound mind and disposing mem- 
ory, do make, publish and declare this to be my last will and 
testament, iereby revoking all other wills or codicils by me 

heretofore made. 
“Ttem 1st. I give my soul to Him that created it, and de- 


sire that my body be buried in the usual christian style, and 
that all my just debts be paid by my executors hereafter 
named. 

“Ttem 2d. I give and bequeath unto my daughter, Sarah 
E. King, wife of Dr. J. J. King, $20 00 in money. 

“Ttem 3d. I give and bequeath unto my dear daughter 
Nancy Jane Jenkins’ children, $20 00 in money. 

“Ttem 4th. I give and bequeath unto my son, Joshua L. 
Harris, $20 00 in money. 

“Ttem 5th. I give and bequeath unto my dear son John 
W. Harris’ children, $150 00 in money. 

“Ttem 6th. I give and bequeath unto my dear daughter 
Caroline Sales’ children, $150 00 in money. 

“Item 7th.. I give and bequeath unto my two sons, H. J. 
Harris and James M. Harris, all of my stock, hogs, cows, 
sheep, mules and horses; also, all of my land and appurte- 
nances thereto belonging, and all my notes and money not 
disposed of. 

“Ttem 8th. I do hereby appoint my sons, Howell J. Har- 
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ris and James M. Harris, executors to this my last will and 
testament, and charge them as such to carry out the same. 
“Tn testimony whereof, I have hereto set my hand, this 
the Ist day of August, 1867. 
(Signed) “JosHuaA Harris.” 


Attested in the usual manner by John Gilbert, Malcolm N. 
Averett and Augustus J. Mercier. 

Joshua L. Harris and other heirs-at-law of the testator en- 
tered a caveat upon the following grounds: 

Ist. Because, at the time of the execution of the instrument 
propounded, said Joshua Harris was not of sound and dispos- 
ing mind and memory, but was in a state of mental imbecili- 
ty, and by law incapable of disposing of property. 

2d. Because said Joshua Harris was induced to make the 
provision contained in the seventh item of said instrument by 
the undue influence and improper control of the propounders. 

3d. Because said deceased, at the time of the execution of 
said instrument, was laboring under an insane delusion or 
hallucination as to caveators. 

4th. Because the propounder, James M. Harris, one of the 
principal legatees under ~..id instrument, and one of the exe- 
cutors, drafted the same, and the deceased did not know its 
contents at the time of the execution. 

The ordinary admitted the instrument to probate, and the 
case was carried by appeal. to the superior court. In the 
course of the trial in the last mentioned tribunal, the pro- 
pounder, James M. Harris, offered himself as a witness. He 
was objected to on the ground that the paper tendered for 
probate was drafted by him, while the issue on trial was 
whether such instrument was freely and voluntarily executed 
by the deceased, or whether he had been imposed upon or 
unduly influenced by the witness offered, and Joshua Harris, 
the other party to this transaction, being dead, he was incom- 
petent. The court overruled the objection except as to what 
had passed between the witness and deceased. To this ruling 


caveators excepted, 
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This witness was asked by counsel for propounders as to 
the state of deceased’s mind and memory prior to, at the time 
of, and after the execution of said instrument. To these 
questions caveators objected. ‘The objection was overruled, 
and they excepted. 

Caveators requested the court to charge the jury as follows: 
“Tf you believe from the evidence that the paper offered for 
probate’ was written by some other person prior to the time 
the same was signed by the deceased, and that the persou 
writing it takes a large benefit under it, then the law casts 
upon the propounders the burden of proving by strong and 
conclusive testimouy that the will was read to the testator, 
that he did hear it and understand its contents, and that he 
did assent to it.” 

The court charged upon this point, in its general charge, as 
follows: “ When a will is prepared by one who takes a large 
benefit under it, it cannot be set up without strong proof that 
testator understood its provisions and assented to them.” 

The request was refused, and caveators excepted. 

Caveators requested the following charge: “If you believe 
from an inspection of the will that the same was altered in 
any material part, and that the same was done in a different 
handwriting from the main body of the will, it is a cireum- 
stance of suspicion against the will which the jury may con- 
sider, in connection with other testimony, in determining 
whether this paper is the will of the testator.” 

The court charged in lieu of the last portion of the request, 
“it is a circumstance which you can consider in coming to a 
conclusion as to the validity of the will.” To this modifica- 
tion caveators excepted. ) 

They further requested the court to charge as follows: “ It 
you believe from the evidence that the paper offered as a will 
was signed by the testator, and that he had testamentary ca- 
pacity, then you may inquire from the testimony whether 
there was any undue influence exerted over him by which he 
was induced to make a will different from what he would 
otherwise have made. Relationship, affection, preference be- 

VoL, Lim. 44. 
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tween children or kindred, or kind treatment, are not sufficient 
in themselves to amount to undue influence. But if you bes 
lieve from the evidence that the testator was old and infirm; 
that all his children had left him, and were living apart from 
him, except one; that that one was his son; that the testator 
had relinquished the management of his business into the 
hands of that son, and that he acted under the influence and 
control of that son, then it is the duty of the jury to scan 
closely all the evidence, and for this purpose they may con- 
sider slight circumstances in order to determine whether there 
was undue influence exerted by that son over him.” 

The court refused thus to charge, and caveators excepted. 

The bill of exceptions contained the entire charge of the 
court, with a general exception thereto. Detached portions 
of the testimony were incorporated. The conclusions of 
counsel for caveators upon other parts of the evidence were 
also set forth, but no entire brief of the testimony was sent 
up. No motion for a new trial was made. Error was as- 


signed upon each of the above grounds of exception. 


H. & I. L. Frecper; R. H. Powe t, for plaintiffs in 


error, 


A. Hoop; Joun C. RutHerrorp; G. B. Swany, for 
defendants. 


TRIPPE, Judge. 


1. There was a general exception to the entire charge of 
the court. The charge embraced many distinct questions of 
law. In Smith et al. vs. Atwood, 14 Georgia, 404, and fre- 
quently since, it was held that such an exception is not 
proper, but the plaintiff, in assigning error, must specify the 
portions of the charge to which he excepts. In behalf of 
this rule it may be said, that justice to the opposite party and 
to this court requires that there should be a specification of 
the errors which are intended to be complained of. 

2. In this case this rule should be specially adhered to. 
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Certain portions of the charge were proposed to be argued as 

-being erroneous, and the record did not contain the evidence 
on which those parts of the charge were founded, The diffi- 
culty of intelligently and properly considering such is appa- 
rent, and great injustice might result from the attempt to 
do so. 

3. There is nothing in the evidence act of 1866 which ex- 
cepts from its operation an executor or legatee who is offered 
as a witness on the trial of an issue of devisavit vel non: See 
36 Georgia, 568. 

4, 5. Section 2418 of the Code declares: “ In all cases, a 
knowledge of the contents of the paper by the testator is nec- 
essary to its validity; but usually, when a testator can read 
and write, his signature or the acknowledgement of his sig- 
nature, is sufficient.” The same section further provides: “ If, 
however, the scrivener or his immediate relations are large 
beneficiaries under the will, greater proof will be necessary to 
show a knowledge of the contents by the testator.” 

6. The court, in this case, charged the jury upon this latter 
clause of this section, that there should be strong proof that 
the testator knew the contents of the paper and assented to 
them, and declined to charge that the evidence should be both 
strong and conclusive. This cannot be error. The statute 
does not require that in such a case the evidence must be con- 
clusive. Such a test of the strength of evidence is hardly 
exacted in any case. The Code says greater proof will be 
necessary. That does not mean conclusive. When the judge, 
in connection with this section, told the jury that the proof 
should be strong, and declined to use the word conclusive, he 
met all the law required of him. 

7. Upon the exception to the charge in reference wo the 
matter of alleged alteration, it is sufficient to say that it was 
left fairly to the jury. Under the evidence on this point, it 
was a question not for the court to decide, that an apparent 
difference in the handwriting of a line or two of the will was 
a circumstance of suspicion against the will. It was sufficient 
to say that it was a circumstance they might consider in 
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coming to a conclusion as to its validity. The testimony did 
not authorize the court to go farther than it did. 
8. A great portion of the last request made by the eave- 
ator for the court to charge, was included in the general in- 
structions which had already been given to the jury. There 
was another part of it which included a hypothesis of facts 
not authorized by the evidence. It is never error to decline 
to charge such a request. A charge of the court, and all 
parts of it, should grow out of the proof before the jury. 
Judgment affirmed. 













RicuarD BeE.u e¢ al., plaintiffs in error, vs. WILLIAM 
WooreN et al., defendants in error. 






A parent cannot recover for the homicide of his son without alleging 
facts showing pecuniary damage to have been sustained by him. 






Parent and child. Damages. Before Judge Knicut. Cobb 
Superior Court. November Term, 1874. 






This case is reported in the decision. 


Irvin, ANDERSON & IRvIN; GEORGE N. Lester; WIL- 
LIAM PHILLIPS, for plaintiffs in error. 





C. D. Pures, for defendants. 







WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants, as physicians and surgeons, who undertook toampu- 
tate the leg of the plaintiff’s son, and did it in such an unskill- 
ful and negligent manner as to cause his death, by means of 
which unskillful and negligent conduct the plaintiff alleges 

he has sustained damage in the sum of $20,000 00. The 

| defendants demurred to the plaintiff’s declaration as being 
insufficient in law to authorize a recovery to be had against 
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them on the allegations contained therein. The court over- 
ruled the demurrer, and the defendants excepted. The plain- 
tiff seeks to recover damages from the defendants for the hom- 
icide of his son, It is not alleged in the plaintiff’s declaration 
that his son was a minor, and that he was entitled to his ser- 
vices as such minor, and therefore, he is not within the decision 
made by this court in Shields vs. Yonge, superintendent, etc., 
15th Georgia Reports, 349. It is true, the plaintiff alleges 
that his son was in his employment under a contract, but for 
what length of time, or what was the value of his services 
under that contract, is not alleged, nor is it alleged what pre- 
cuniary damages the plaintiff has sustained by the death of 
his son, under that contract, even if he would be entitled to 
recover against the defendants for the loss of the services of 
his son under a contract as set forth in his declaration. This 
case comes within the ruling of this court in the case of The 
Georgia Railroad and Banking Company vs. Wynn, 42d Geor- 
gia Reports, 331. In our judgment, the court erred in over- 
ruling the demurrer to the plaintiff’s declaration. 
Let the judgment of the court below be reversed. 


WitiiaM L. Hapb_ey, plaintiff in error, vs. C. B. BEAN e 
al., defendants in error. 


1. A, being in possession of land, died, and his executor sold and conveyed 
by deed to B, who entered and held possession for four years. B then 
executed a deed to C, and subsequently C conveyed by deed to D, and D 
to plaintiff : 

Held, that this is sufficient to put the defendant upon proof of title, or to 
show that he did not acquire possession “by mere entry, and without any 
lawful right whatever.” 

2. In order to introduce in evidence copies of deeds which have been re- 
corded, it should be shown that the originals have been lost or destroyed, 
or that all reasonable means to obtain th®m have failed. And in this case . 
it should appear that notice was given to the opposite party to produce 
them, or that it was proved by him that they are not in his custody or con 
trol. 
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Ejectment. Title. Evidence. Before Judge Hopxrys, 
Fulton Superior Court. April Term, 1874. 


Hadley brought complaint against C. B. Bean and N, A. 
Bean for a Jot of land in the city of Atlanta. The plaintiff 
introduced in evidence the following conveyances to the land 
in controversy : 

Ist. Deed from L. L. Abbott, executor, to E. R. Sasseen, 
dated February 4th, 1863. 

2d. Deed from E. R. Sasseen to Holmes Sells, dated Feb- 
ruary 22d, 1867. 

3d. Deed from Sells to George Hoover and A. N. Hadley, 
dated February 23d, 1867. . 

4th. Deed from Hoover and wife to the plaintiff, convey- 
ing one-half the premises in dispute, dated September 17th, 
1868. 

5th. Deed from Hadley and wife to the plaintiff, convey- 
ing the other half, dated April 6th, 1869. 

Sasseen testified that he held possession of said land from 
February 4th, 1863, until February 22d, 1867. 

Plaintiff here closed, when defendant moved for a non-suit. 
Plaintiff insisted that he had made out a prima facie case, 
but offered to establish a statutory title if the court deemed 
such proof necessary. The court so held, and the plaintiff, 
after endeavoring to account for the absence of the originals, 
tendered certain copy deeds in evidence. The defendants ob- 
jected to the preliminary showing as insufficient. 

The plaintiff failed to show that he had notified the de- 
fendants to produce such original deeds. It appeared that 
the latter claimed under a sale of the property as belonging 
to George Hoover, for taxes. 

The objection was sustained, and the plaintiff excepted. 

A. C. Wylly testified that A. W. Abbott was in possession 
of the land prior to its sal@by his executor, L. L. Abbott, to 
E. RB. Sasseen. 

Plaintiff again closed, when the motion for a non-suit was 
renewed. The plaintiff introduced a deed from the city mar- 
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shal of Atlanta to W. C. Lawshe, dated November 3, 1870, 
by which the property in controversy was sold as the property 
of George Hoover to W. C. Lawshe, the deed reciting that it 
was a tax sale. Then the motion was allowed. After that, 
plaintiff’s attorney asked leave to withdraw the marshal’s 
deed, and it was granted. This deed was produced by de- 
fendants on notice from plaintiff. 

To the judgment awarding a non-suit the plaintiff ex- 
cepted. 

Error is assigned upon each of the aforesaid grounds of 
exception. 


Z. D. Harrison; R. H. Ciark, for plaintiff in error. 


Hintyer & Broru_er, for defendants. 


Tripre, Judge. 


1, All that we decide in this case is that there was suffi- 
cient evidence to put the defendants upon proof of title or to 
show that they did not acquire possession by mere entry with- 
out any lawful right whatever. Abbott was in possession of 
the land at the time of his death. His executor conveyed by 
deed to Sasseen who went into possession and so remained for 
four years, when he sold to Sells and made hima deed. Deeds 
were made to subsequent vendees, until the plaintiff’s was ex- 
ecuted. We think this was enough to cast the burden on de- 
fendants. Tyler, in his work on Ejectment, page 71, says “if 
the claimant shows a prior possession upon which the defend- 
ant entered without its having been formally abandoned as dere- 
lict, the presumption which arose from the tenant’s possession is 
transferred to the prior possession of the claimant, and the ten- 
ant, torecall that presumption must show astill prior possession, 
and sothe presumption may be removed from one side to the 
other toties quoties, until one party or the other has shown a 
possession which cannot be overruled, or puts an end to the 
doctrine of presumption founded on mere possession, by show- 
ing a regular legal title or a right of possession.” On the 
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next page he further says, “ although the general rule is that 
a claimant must recover on the strength of his own title, this 
has been modified, and the court regards the better right as 
tween the parties, to be vested in the first possessor, and gran- 
tees claiming through him.” Many authorities are cited to 
sustain this, though many of them do not go to the full ex- 
tent of the statement by Tyler: See 12 Georgia, 469; 30 
Ibid., 652. Section 3366 of the Code declares a plaintiff in 
ejectment may recover the premises in dispute upon his prior 
possession alone, against one who subsequently acquires pos- 
session of the land by mere entry, and without any lawful 
right whatever. This was recognized to be the rule in this 
state before the adoption of the Code. The question in this 
case is, was the onus probandi cast upon the defendant? As 
far as I am prepared to go, and that is with some hesitation, 
is to hold that where the plaintiff shows possession in him- 
self under a deed to the premises, or a deed to himself from 
his grantor who was in possession, as was proved in this case, 
the burden is cast on the defendant to show he is not a tres- 
passer, that he has not acquired possession by mere entry with- 
out any lawful right whatever. I am not willing to say that 
proof of mere naked prior possession casts the burden. Nor 
do I think that the authorities go that far. Some dicta seem 
so to declare, but upon investigating the cases, something fur- 
ther appears, either that the prior possession was under cir- 
cumstances similar to those in this case, or the defendant was 
affirmatively shown to be a trespasser, or in without any claim 
of right: See 5 Georgia, 39. Whether there had been such 
abandonment of the possession by plaintiff or his grantors as 
to deprive him of the benefit of the rule announced, does not 
appear—nor is it a question which is determined by the jadg- 
ment in the case. 

2. The copy deeds were properly excluded. In order to 
introduce them in evidence it should have been shown that 
the original were lost or destroyed, or that all reasonable 
means to obtain them had failed. And in this case, it should 
have appeared that notice to produce the originals was given 











ATLANTA, JANUARY TERM, 1875. 689 


The Howard, etc., Company ef a/. vs. The Water Lot Company. 






to the appointed party, or to have proved by him that they 
were not in his custody orcontrol. Plaintiff showed‘no con- 
nection between his title and those deeds, so far as it appears 
from the record, and it might well be that the defendants 
themselves set up title under the deeds and had them, in pos- 
session. A new trial is granted on the first ground. 
Judgment reversed. i 








THE HowarD MANUFACTURING Company et al., plaintiffs 
in error, vs. THE WaTER Lot Company, defendant in 


error. 









. Where a lot conveyed to the defendant was, by the deed, made perma- 
nently chargeable, in the hands of said defendant, or his heirs or assigns, 
with a proportionate part of an expense to be incurred by the complainant, 
such charge constituted a covenant running with the land and attached to 
it wherever the title might be. 

The distinction between mere personal covenants and covenants running 
with the land, is this: in the former, the covenant has no relation to the 
land conveyed; in the latter, the covenant relates directly to the land and 
follows it into the hands of assignees. 

3. Where a complainant relies upon a written contract it must be set forth in 
the bill or attached thereto as an exhibit. 


Covenants. Land. Title. Equity. Exhibits. Before 
Judge JAMES JOHNSON. Muscogee Superior Court. No- 
vember Term, 1874. 







X 















For the facts, see the decision. 






R. J. Moses; BLanpForp & GarRRarbD, for plaintiffs in 
error. 








H. L. Benntne@, for defendant. 






Warner, Chief Justice. 






It appears from the record in this case that on the 13th De- 
cember, 1859, Van Leonard, trustee of the Howard Manufac- 
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turing Company, recovered a judgment in the superior court 
of Muscogee county vs. the Water Lot Company, for breach 
of covenant—damages, $3,033 00 and costs.. An execution 
was issued on this judgment on 18th September, 1867, and 
the present bill was filed to enjoin its collection on 21st De- 
cember, 1868. 

On the 23d June, 1873, Jesse J. Bradford, trustee, was 
made a party in place of Van Leonard, trustee, deceased. 

On the 21st May, 1871, defendant filed a demurrer, and on 
the same day filed a plea setting forth that the suit on which 
suid judgment was founded had been transferred by the How- 
ward Manufacturing Company to R. J. Moses, for the benefit 
of divers judgment creditors of said company, amounting to 
$11,000 00, and that the proceeds collected upon said judg- 
ment were to be paid pro rata to said creditors, less one- 
fourth the amount of the same, which was to be retained by 
him for his fees. This assignment was made in 1854. The 
court overruled this plea, but directed that R. J. Moses 
should be made a party, which was done, and the bill amend- 
ed June 23d, 1873. 

At the November term, 1874, defendant moved to dismiss 
the bill for want of equity and on the special ground of de- 
murrer filed at May term, 1871. 

The court overruled the demurrer on both grounds, and 
this is assigned for error. 

The following are the grounds of equity set forth in the 
bill: That the Water Lot Company, July 9th, 1847, conveyed 
by deed to Van Leonard, as trustee of the Howard Manufactur- 
ing Company, water lot eleven, containing the following cove- 
nants—the deed is set forth, and after conveying the prop- 
erty for $5,000 00, contains this clause: 

“And it is agreed and understood between the parties that 
this grant is subject to the following conditions and restric- 
tions, to-wit: That the buildings which may be erected by 
the said Van Leonard, trustee, his heirs or assigns, on said 
lot number eleven, shall be fire-proof inside, and shall be 
equi-distant from the north and south lines of said lot; shall 
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not exceed fifty feet in width, so that there shall be an open 
space of eleven feet between the walls of the building and the 
boundary lines. 

“And further: That the said lot in the hands of the said 
Van Leonard, trustee, as aforesaid, or his heirs or assigns, 
shall be and is hereby made permanently chargeable with 
one-nineteenth part of the expense of repairing the dam 
across said Chattahoochee river and said canal or reservoir. 

“ And the said Water Lot Company hereby covenants with 
the said Van Leonard, trustee, as aforesaid, his heirs and 
assigns, that they will not bargain or sell any of their lots 
undisposed of except upon condition that the buildings which 
may be erected shall be equi-distant from the boundary lines 
as hereinbefore expressed; and further, that the said Van 
Leonard, trustee, aforesaid, his heirs and assigns, shall be en- 
titled to use the water commanded by said dam and said canal 
or reservoir, in proportion to the number of lots in said sur- 
vey now improved, or which may be hereafter improved, and 
when all of said lots—nineteen in number—shall be im- 
proved, the said Van Leonard, trustee, his heirs and assigns, 
shall be entitled to use one-nineteenth part of all the said 
water commanded by said dam and canal, which water shall 
be taken from said canal and conducted across the water pas- 
sage in flumes or aqueducts in such manner as not to impede 
or obstruct the passage of the water through said water-way 
from the machinery above said lot eleven.” 

There are further covenants not to allow any buildings 
erected than such as Van Leonard is permitted to erect. 

The habendum is to Van Leonard, in trust for the stock- 
holders of the Howard Manufacturing Company, their heirs 
and assigns, forever. 

The deed is signed : 

“Joun H. Howarp, President. 
_ “Joun B. Barrp, 
[L. s.] “W. L. JETER, 
“Fariso Carrer, Directors.” 
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The bill further alleges that at the same time another agree- 
ment was made, under seal, between the same parties, (of which 
agreement no copy is attached,) but the bill alleges it was 
covenanted and agreed that the said Van Leonard, trustee, 
shall blast out the water-way opposite lots twelve and eleven 
to the width of' sixty feet, and the depth of what at the time was 
the depth of said waste-way opposite to each or any of said 
lots; denies that Van Leonard or the Howard Manufacturing 
Company kept any of its covenants; alleged that the buildings 
were not equi-distant and were not fire-proof; that there was 
not an uncovered space of eleven feet, and that although the 
Water Lot Company in 1866 and 1867 expended $57,979 46 
in repairing said dam and canal, neither the said Van Leonard 
nor the Howard Manufacturing Company has paid any part ; 
that one-nineteenth is $3,051 00, which they claim to set off 
against the judgment of Van Leonard; and that by failing to 
blast out the race-way, or to build ihe buildings according to 
the conditions, they were damaged $2,000 00, or other large 
sum; that the Howard Manufacturing Company beeame in- 
debted to Mitchell and others, and that the lot was sold under 
a fi. fa. by Rutherford, sheriff, on the 5th April, 1853, and 
under other fi. fas., subject to incumbrances of mortgages and 
bonds, equal to the value of the lot, which, therefore, only 
brought $3 00; and that no notice of this covenant to repair 
was given to the purchaser or proclaimed at the sale; that 
Van Leonard, the trustee, is dead, and the Howard "fanufac- 
turing Company had ceased to do business since 18.6; has no 
property out of which to satisfy the claims of the Water Lot 
Company, and has no officers through whom it could be sued 
or served, and prays that the Howard Manufacturing Com- 
pany may account for the matters aforesaid; that the said 
fi. fa. shall be satisfied, and a decree rendered against the 
Howard Manufacturing Company for balance. Prays for in- 
junction and subpeena. The sheriff was also made a party, 
and upon this bill an injunction was granted December 19th, 
1869, which is still of force. 

1, The question in this case is, whether the complainant, 
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by its bill, on the allegations contained therein and the exhibit 
_ attached thereto, is entitled to have the interference of a cout 
of equity to restrain the defendant from the collection of its 
judgment against the complainant. The main ground of the 
complainant’s equity is that the defendant is indebted to it for 
damages in consequence of a breach of its implied covenant 
contained in the deed which it accepted from the complainant, 
set forth in the record, that the defendant is insolvent, and if 
the complainant shall be compelled to pay off the judgment 
it will be remediless to recover damages for the alleged breach 
of its covenant made with the complainant. Assuming, as 
the argument for the complainant does, that the defendant was 
bound in law by its implied covenant, it and its assigns, to 
pay one-nineteenth part of the expense of repairing the dam 
across the Chattahoochee river and said canal or reservoir, 
and that it has assigned that covenant to other persons, does 
it therefore follow that the complainant would be remediless 
to recover damages for a breach of that covenant? In our 
judgment, the one-nineteenth part of the expense of repairing 
the dam and said canal or reservoir was a permanent charge 
on lot number eleven unto whomsoever the title thereto might 
be conveyed or assigned. In other words, the charge upon 
the lot which the defendant covenanted should be a permanent 
charge thereon, runs with it, and the assignee of that covenant 
holds the lot subject to that charge upon it, and if the com- 
plainant has been damaged by a breach of that covenant, as 
alleged in its bill, it has an ample remedy against the as- 
signees of that covenant under that title, for aught that ap- 
pears from the allegations contained in its bill; and that being 
so, it was error in overruling the defendant’s demurrer to the 
complainant’s bill. 

2. The distinction between mere personal covenants and 
covenants running with the land, is this; in the former, the 
covenant has no relation to the Jand conveyed ; in the latter, 
the covenant relates directly to the land conveyed, sticks to it, 
and follows it into the hands of the assignees of the latter 
covenant. A court of equity will not enjoin the proceedings 
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and processes of a court of law, unless there is some inter- 
vening equity or other proper defense of which the party 
complaining, without fault on his part, cannot avail himself — 
at law: Code, section 3218. 

3. The special demurrer to the complainant’s bill, because 
it did not set forth the agreement referred to therein, for blast- 
ing out opposite lots eleven and twelve, for which the com- 
plainant claims damages, should have been sustained. The 
agreement should have been set forth or attached to the bill 
as an exhibit, so as to enable the court to judge of the legal 
effect thereof as to the defendant’s liability thereon to the 
complainant, as claimed by it. 

Let the judgment of the court below be reversed. 


James D. WADDELL ef al., plaintiffs in error, vs. RICHARD 
H. LEONARD, executor, et al., defendants in error. 


A testator, by the first item of his will, gave a specific legacy to his two 
grand-children, who were the children of a deceased daughter. By the 
second item he gave a child’s share to his wife, and by the third and fourth 
items, certain legacies were given to each of his children as they married 
or arrived at age. The fifth item directed the residue of his estate to be 
kept together for the benefit of his wife and children until the youngest 
child married or arrived at age, and then to be equally divided amongst As 
children and their representatives. The seventh item provides that should 
any of his children die without issue, the portion of such children should 
revert to his estate and go to the surviving children and the representatives 
of such as may have departed this life : 

feild, that the grand-children mentioned in the first item, being the represen- 
tatives of a deceased dauzhter, took a share in the residue under the fifth 


item. 
Wills. Before Judge James Jonnson. Talbot Superior 
Court. September Term, 1874. 


On the 24th of May, 1857, James P. Leonard made his 
last will and testament, as follows: 

In the first item he gave six negroes to Thomas H. Sparks, 
of Paulding county, to hold in trust to and for the separate 
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use and benefit of his two grand-children, Medora Sparks and 
James Martin Sparks, (children of a deceased daughter.) 

In the second item he gave his wife, Martha Leonard, a 
child’s part of his estate, with the privilege of taking such 
property as she might select. 

In the third item he provided that as his children severally 
married or became of age, they were to receive $5,000 00, the 
same to be held by trustees for their use, etc., and appointed 
Alexander Leonard and R. H. Leonard trustees. 

In the fourth item he provided that as his children mar- 
ried or became of age, they were to receive each ten negroes, 
to be held by said trustees for their use and benefit. 

In the fifth item he provided that after the payment of 
the legacies, the rest of the property belonging to his estate 
was to be kept together for the support of his wife and chil- 
dren, and the education of his children, until his youngest 
child became of age, then to be equally divided between his 
children and their representatives, share and share alike. 

In the sixth item he provided that in the event his wife 
died before his youngest child ‘became of age, his executor 
might divide the residue of his estate among his children and 
their representatives, share and share alike. 

In the seventh item he provided that if any of his children 
died, leaving no child or children, the share of such child was 
to revert and go to his surviving children and the representa- 
tives of such as may have departed this life. 

In the eighth item he appointed Alexander K. Leonard 
and Richard H. Leonard, trustees for his children, and pro- 
vided that said trustees should hold the property given to his 
children for their sole and separate use. 

Not long after the making of the will Mr. Leonard de- 
parted this life and Richard H. Leonard, one of the nomina- 
ted executors, propounded it for probate in Talbot county, 
where it was proven and admitted to record, and letters tes- 
tamentary issued. 

The executor paid the specified legacies to all the legatees 
mentioned in the will, and in 1867, after the youngest child 
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had become of age, he divided the residuum of the estate 
among the children of the testator, paying no part of it to the 
grand-children. 

To the September term, 1873, of the superior court of Tal- 
bot county, Medora Sparks and James Martin Sparks, the 
grand-children, together with James D. Waddell, who had 
married Medora, filed a bill against the executor and the chil- 
dren for an account and settlement, claiming that under the 
will, they were entitled to a distributive share of the residuum 
of the estate. 

Upon demurrer the bill was dismissed and complainants 
excepted. 


LL. E. BLEcKLEY ; BLANDFoRD & GARRARD; WILLIs & 
Wi. 13s, for plaintiffs in error. 


E. H. Worrtiti; N. J. HAMMonpn, for defendants. 


TRIPPE, Judge. 


There is no allegation in the bill of any facts aliwnde the 
will, to aid in its construction, to-wit: nothing appears as to 
any advancement having been made to the mother of com- 
plainants, which added to the legacy given to them, would 
equalize that share with the share given in ‘the third and 
fourth items to the living children. If such was the fact, if 
the intention of preserving equality in the division of testa- 
tor’s estate to all who were or had been the objects of his love 
and bounty could be shown, it would tend to strengthen the 
conclusion to which we have come. But it does appear that 
the testator did remember the children (the complainants,) 
of his deceased daughter, referred to them as such, and in the 
first item of his will gave them what was at the timea valua- 
ble legacy. The other children seem to have been under 
twenty-one years of age and unmarried—for the legacy to 
them, except a support, was to be enjoyed when they respec- 
tively married or attained the age of twenty-one. They were 
each to have, not only a larger portion of the specific kind of 
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property that was given to thegrand-children than those grand- 
children took, but also the sum of $5,000 00. It is quite 
probable that the purpose of the testator in this, was to pre- 
serve equality between them and what he had advanced to his 
deceased daughter in her lifetime, and had given to her chil- 
dren by the will. As his living children were to be main- 
tained out of his estate until their marriage or majority, when 
they were to receive their allotted portions, the bequest to the 
grand-children was to go to their use at once. 

After the youngest child became of age, the residue of tes- 
tator’s estate was to be divided equally between his children 
and their representatives, share and share alike. In determin- 
ing that the grand-children took a sliare in the residue, we do 
not rest the construction on the ground that the term “ chil- 
dren” included them. The rule is that the word “children,” 
does not ordinarily comprehend grand-children, and only does 
so when the will would otherwise remain inoperative; or 
where the testator’s intention is shown by other words, that 
the term was not used in its proper and actual meaning, but 
in a more extensive sense: 1 Rop. on Leg., 68. But here 
the testator goes further. He provides for an equal division 
of the residue between his children and their representatives. 
This is in the fifth item. In the seventh item where he pro- 
vides for the disposition of such portions as might revert to 
his estate on the death of a child leaving no child or children, 
he directs that it shall go to his surviving children and the 
representatives of such as may have departed this life. It 
could scarcely be claimed that this last item would not include 
all deceased children, independent of the fact whether they 
died before or after the execution of the will; and it is not 
probable or reasonable that he would have included prede- 
ceased children in that item and excluded them in the other. 
It was said by the vice chancellor, in Giles%s. Giles, 8 Simons, 
360, which will be again referred to, “in all cases like the 
present, it may be reasonably supposed that the testator in- 
tends as much to provide for his grand-children by a deceased 
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child as he does for his grand-children by a child then living, 
but who may thereafter die.” 
In Neave vs. Jenkins, 2 Yeates, 414, the devise was of 
land to testator’s three sons, John, Isaac and Joseph, “ but 
if either of my sons die, having no child or children, after 
the decease of such son er sons, the land I have given them 
shall be equally divided among all my other children, or their 
heirs.” There had been seven children, but one had died be- 
fore the execution of the will, leaving a daughter. The point 
was not made in the case, whether, as her father died before 
the will was made, she was included at all--that seems to 
have been conceded. Another question was raised, that the 
limitation over was void on the ground that the contingency 
was too remote. But that was ruled in her favor, and it was 
held that the remainder was good by way of executory devise 
to a grand-daughter whose father died in the lifetime of the tes- 
tator. It isso stated in the head-note to the case, and it seems 
that her right was not denied except on the ground stated. 
The case of Jarvis vs. Pond, 9 Simons, 549, was as follows ; 
Testatrix had twosons and two daughters living, and another 
son and daughter, both of whom were dead at the date of the 
will, leaving children. She gave a legacy to each of the living 
children, and the residue to one of the daughters, Mary, and 
added, “and after her death I will that the said property be 
equally divided amongst such of my sons and daughters as may 
be living at the decease of the said Mary, and in case of the 
decease of any of my sons or daughters, the surviving children 
of any of my sons or daughters to have their father’s or mother’s 
part.” It was held that the children of those who were de- 
ceased at the date of the will were entitled to share in the res- 
idue. So in Giles vs. Giles, supra, “ the testator bequeathed 
his residue in trust for all his children living at the decease of 
his wife, and if any such children should die before his wife, 
and should leave issue, then the children of such, his son or 
daughter, should be entitled to the portion of such, his son or 
daughter, who might be deceased before the decease of his 
wife, provided that until the portion thereby provided for any 
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of the said children of his said sons or daughters who might 
have died before their mother, should become vested, it should 
be lawful for his trustees to apply the interest of the portion 
to which any such child might be entitled in expectancy for 
the maintenance of such child.” The testator, at the date of 
his will, had four sons and one daughter, and he had another 
daughter who was then deceased, leaving children who sur- 
vived the testator. Those children were held to be entitled 
to a share of the residue. Each of these cases illustrates that 
courts are quick to construe wills where there is ground for 
it, so that the issue of any child a testator may have or may 
have had, whether such child die before or after his death, 
shall participate in the bounty provided for his grand-chil- 
dren. It was in this latter case that the observation was made 
by the vice chancellor, which was quoted in reference to the 
intention of testators in the provisions they make for grand- 
children. There is nothing in this case why it.should not 
apply to the parties under this will as well as any other. The 
bill should have proceeded to a hearing, and there was error 
in dismissing it. 
Judgment reversed. 
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ABATEMENT OF SUITS. See 7Zyrusts, rz. 
ACQUIESCENCE. See Waiver. 


ADMINISTRATORS AND EXECUTORS. 


1. Plene administravit pleaded, but after charge of court withdrawn, de- 
fendant cannot, on motion for new trial, assign error upon ruling of 
court made on basis of such plea being in. Bowling, adm’x, vs. 
Whatley, 24. 

. Purchaser failing to comply with bid made at administrator’s sale, liable 
for difference on resale. Daniel vs. Fackson et al., adm’rs, 87. 

. Advertised terms altered at sale; to hold purchaser liable for difference 
on resale, actual notice to him must be shown. dd. 

. Where portion of distributees called administrator to account, method 
to find amount due, is to charge defendant with assets, credit him with 
debts and expenses, divide balance in proper number of shares, and 
pay each distributee a sum sufficient to make one share. Davis et ai., 
vs. Brookins, ord’ y, 282. 

. Admissions of executor are only competent as to his own acts after he 
became clothed with trust. Godbee, adm’r, vs. Sapp, 28}. 

. Action against administrators of principal of note and security; verdict 
for plaintiff and judgment against “defendants,” containing no words 
that it should be levied on goods, etc., in the hands of such adminis- 
trators. Judgment not void but irregular, and amendable. Lenoard 
et al. vs. Collier, 387. 

. Judgment not dormant; sez. fa. to revive and to make executor of de- 
fendant a party may proceed for latter purpose, and if judgment be- 
come dormant, the executor, having been made a party, may be re- 
quired, by amendment, to show cause why it should not be revived. 
Shepherd, McCreery & Co. vs. Ryan, ex’r, 563. 

. Bequest of money to widow for life, remainder over; executor should 
invest principal and pay over interest to widow, so as to preserve 
former. Chisholm et al. vs. Lee, ex’r, 611. 

g. Declaration by common agent of administrator and of purchaser, at sale, 
that it was made to perfect title of person for whom land was bid off, 
renders sale opento review. Nosworthy et al. vs. Blizzard, 668. 


10. Title protected to extent that purchase was of value to estate bid. 

11. Ina case controlled by acts of December 1oth, 1807, and December 
oth, 1841, failure of widow to elect to take child’s part within time 
prescribed, bars her; and purchaser at irregular sale cannot set up 
such interest to protect his title. zd. 

12. Devisavit vel non, upon trial of issue, executor or legatee is competent 
witness. Harris et al. vs. Harris et al., 678. 


ADMISSIONS. 
1. Executor, admissions of, only competent as to own acts after he became 
clothed with trust. Godbee, adm’r, vs. Sapp, 283. 
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2. Action on life insurance policy for benefit of widow and child, admis- 
sions of widow admissible on question of misrepresentation in appli- 
cation. Southern Life Ins. Co. et al. vs. Wilkinson et al., 535. 

3. Agent, admissions of, to bind principal, must be shown to have been 
made within scope of business. Wilcox, Gibbs & Co. vs. Hall, 635. 


AMENDMENT. 

1. Laborer’s lien, proceedings to enforce, cannot be amended into ordina- 
ry action. Cochran vs. Swann, 39. 

2. Verdict may be amended in matter of form, especially if done in pres- 
ence of jury. Cook vs. Crocker, 66. 

3- Action for damages from fraud or neglect not amendable into suit on 
contract. Croghan, trust., vs. Underwriters’ Agency, 109. 

4. Complaint for land, action amended by setting up and praying correction 
of mistake in deed to plaintiff. Murray vs. Sells, 257. 

5. That name of plaintiff has been twice changed by amendment, no ground 
to quash execution on judgment obtained in suit. Brockett, for use, 
us. Bradford, sheriff, 274. 

6. Judgment, irregular, amendable so as to conform to declaration and 
verdict. Lenoard et al., vs. Collier, 387. 

7. Attachment bond is amendable. Sutherlin vs. Underwriters’ Agency, 442. 


APPEAL. 
1. Question of fact involved in judgment of justice, and amount in contro- 
versy exceeds $50 00, proper mode of reviewing by appeal. Question 
of law involved, remedy by certiorari. Wynn vs. Knight, 568. 


APPORTIONMENT. See Contracts, 3, 7, 13. 
ARGUMENT—ORDER OF. See Claims, 7. 


ATTACHMENT. 

1. That affidavit was sworn to by plaintiff, as guardian, no ground to dis- 
miss. Wade, guardian, vs. Roberts, 26. 

2. Levy within four months of bankruptcy of defendant, attachment dis- 
solved on motion of assignee; and this though the latter has not for- 
mally disclosed that he wished to demand fund arising from sale of 
attached property. <Atug vs. Loudon, assignee, 64. 

. Sale for valuable consideration, after levy, not affect lien of attachment. 
Ozmore vs. Hood & Kiddoo, 114. 

. Amendable, attachment bond is. Sutherlin vs. Underwriters’ Agency, 
442. 

. Excepted to as final judgment, order dismissing attachment may be 
where there has been no replevy, even though defendant has appeared 
and pleaded. did. 

. Affidavit upon which to base attachment for purchase money must spec- 
ify property. Camp vs. Cahn, 558. 

7. Where defendant replevies, plaintiff is entitled to proceed as at common 
law though attachment be dismissed. Jdézd. 


ATTACHMENT FOR CONTEMPT. See Zguity, 9-73. 


ATTEMPT TO COMMIT OFFENSE. See Criminal Law, 1, 9, 10, 18. 
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ATTORNEYS. 
1. Judgments and executions, attorneys have same control over, to extent 
of fees, that clients have; nor can they be satisfied by any one until 

such fees are paid. Tarver et al. vs. Tarver, for use, 43. 

2. Fees, execution proceeding to collect such as are due thereon, illegality 
does not lie thereto on ground that plaintiff has agreed, for value, to 
indulge, or that the fees have been paid, unless payment was made by 
defendant. Jézd. 


3. Statement of facts agreed on by counsel, party introducing cannot prove 
contradictory fact except on notice given. Southwestern R. R. Co. vs. 
At. & G. R. R. Co., gor. 

4. Confession of judgment by attorney whose name appears on docket, 
sevén years previous to motion to vacate, and the attorney having since 
died, requires strongest testimony to show absence of authority. Even 
then the defense should appear. Davant, ex’r, et al. vs. Carlton, 4g1. 


. Settlement of suit, attorneys no authority to accept less than amount 
really due. Home Ins. Co. vs. Hollis, assignee, 659. 

6. Bankruptcy of client, attorneys after may settle their interest in claim. 

Lid. 
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BANKRUPT. 

1. Bankruptcy of plaintiff in error, since verdict against him in ejectment 

in superior court, no ground of staying proceedings in supreme court. 
Alston vs. Wingfield, adm’r, 18. 

2. Attachment levied within four months of bankruptcy of defendant, 
dissolved on motion of assignee; and this though the latter has not 
formally disclosed that he wished to demand fund arising from sale of 
attached property. <Aing vs. Loudon, assignee, 64. 

3. Mortgagor, bankruptcy of, and claim of property as homestead, mortga- 
gee never having entered bankrupt court, no ground to stay foreclosure. 
Hatcher vs. Fones, 208. 

4. Attorneys settle pending suit after bankruptcy of client for less than 
amount claimed. Assignee of bankrupt entitled to be made party to 
move to reinstate. The lapse of an adjourned term after appointment 
of assignee, which held one day, not an unreasonable time. Home 
Ins. Co. vs. Hollis, assignee, 659. 

5. Settle suit after bankruptcy of client for less than amount claimed, at- 
torneys have no authority to. J/dzd. 


6. May settle their interest in claim. J did. 




















BANKS. 
1. Par. 2, settion 17, of 5th article of constitution of 1868 is inapplicable 
to suit by dona fide holder of bank bills; if applicable, is contrary to 
constitution of the United States. Branch vs. Baker ; Dobbins vs. 
Sibley, 502. 

2. Recovery on suit by holder of bills against stockholder in Mechanics’ 
Bank ascertained from amount of bills outstanding at time of action. 
He is liable for such proportion of the circulation as his stock bears to 
capital stock, less amount taken up before commencement of suit. J did. 












BONDS FOR TITLE. 
1. Possession under bond and part of purchase money paid, entire interest 
stipulated in bond may be levied on, but notice that such is the extent 

of the levy must be given to the holder of the legal title. LZstes vs. 

Luey, sheriff, et al. 52. 










2. If no such notice be given, nothing is sold but the interest of the de- 






fendant, and vendor cannot claim proceeds on ground that purchase 


money is not paid. 


3. Land held under bond sought to be sold for purchase money, obligor 
Upchurch 


must file and have recorded deed to obligee before levy. 
vs. Lewis et al., 621. 


4. Mere presence of obligee at sale, he being ignorant of failure to file and 


record deed, not estop him. did. 





BRIDGE. See Roads and Bridges. 
CARRIERS. See Common Carriers. 


CASES CITED. (The page shows where cited.) 


Administrators of Jones vs. Nunn 
Akin vs. Freeman 
Akin vs. Freeman 
Alfred vs. McKay 
Anthony vs. The State 
Baker vs. Shepherd 
Bell ws. The State 
NG GE. DE so 2 0 ns 616.0, 0 © Selene 28th 
ee, 00 I ss we ke 8 ee 38th 
Branch vs. Mechanics’ Bank 
Breed vs. Mitchell 
Brown ef a/. vs. Carroll 
ee eee ee ee ee 49th 
Bown se. Rameenen WM. tt 51st 
Brown of af. 00. MOGWMmOeG Ol. 6 wt ph es 16th 
Brown vs. The State 
Brunson vs. Grant 
Buckner vs. Chambliss 
Burch e¢ a/. vs. Mayor, etc., of Savannah 
Burkhalter vs. Ector 
Butt vs. Maddox. . 
Carhart & Ross & Co. vs. Ross & Co 
Callahan vs. S. & C. R. R. Co 
Chambers vs. McDowell 
Chanceley vs. Baily 
Chapman vs. The State 
Clark & Grubb vs. Valentino 
Cloud & Shackleford vs. Dupree 
ee ee a ee 48th 
Cas oe Cee AE. s. « ode we 86 ate open 48th 
Cohen & Menko vs. So. Ex. Co.. . 
Cook ws. The State 
Cox ws. The State 
Se oe | ee re er ee 4Ist 
Choice vs. The State 
Day & Co. vs. Crawford, executor 
Day & Co. vs. Crawford, executor 
Deupree vs. Deupree 
Dinkins 7s. Moore 
Duffield vs. Tobin 
Dunning & Tuttle vs. Stovall 
Field vs. Boynton. . . 
Field vs. Martin, adm’x 


+ oe Oe Cae me SS Oe, GS, te We EME Ve 


S.64-h (2 bot 2 Oe Se we ee 


eon 2 © & © * @& 2 8 €@ & 2 2 ORS 


es 2. 6 ££ SP one oe a eS Se 


on 6s. @ O08 BH Oe Ore Se ee eS 


+ » 2-2 wes 


ae oe. 6 OS’ a Coss «+ Ge B 


ee ee ee eo ee a ee ee ee a oe 


re ee 2 et ee SD Ae eS Oe 


ee, So IR Ry PR ly ei a ae 


ee -* + 2+ @€2 &£& © © be Cf Oe 


‘$ a3 & 4 2 6 2 Che SS 








a Le a. a ee 


e's 8. 2.2 Be. & 4K Se eS SE BI 


CI ie oe aa hk, eee She ee ee 


£0.62 © evs. hn 2S ve 


-.& & 2 oom SS Me er 8 2 8 (SRS 


fh £ ea ew ee SA 4 OS OS OS 


aoe SY bee Oe aS Ce 6° SS oes 


és @&¢ & 42-83 '@ © 6 ae ie as 


eS @ tt 2 AP Se 8 Se 










42 

97 
648 
238 
286 
237 
615 
398 
514 
386 
683 
414 
281 
456 
433 
624 
688 
414 
313 
330 

29 












INDEX. 705 


Findlay e¢ a/. vs. Artope, trustee 48th Ga., 324 
Finney vs. Sandford “ 439 
Fishel vs. Lockard & Ireland “ 368 
Frederick vs. City Council of Augusta “ 595 
Garrett, trustee, vs. Brock “ 434 
George vs. Gardner - 


George vs. Gardner 358 
Georgia R. R. and B. Co. vs. Scott 600 
Georgia R. R. and B. Co. vs. Wynn 

Gibson ws. The State 

Gormley vs. Laramore 

Governor vs. Justices Inf. Court of Clarke county. . . . 19th 

Green vs. Bethea e¢ a/ 

Green vs. Mayor, etc., of Savannah 

Griffin vs. Montgomery and West Point R. R. Co.. . . . 26th 
Cemarole on, SONNE 48 GE, 5 nse os 6 2, oS Bde 18th 

Haiman & Bro. vs. Moses & Garrard 

Hall, adm’r, vs. Campbell & Boyd 

Hanson ws. Crawley 

Hardy vs. Park 

Hargraves vs. Redd 

Harris, adm’r, ws. Smith, ex’r 

Harris vs. Breed & Co 


Herring vs. Saulsbury, Respess & Co 

Higgs vs. Huson 

Hill e¢ al. vs. Alford 

Home Ins. Co. vs. City Council of Augusta 
Horton vs. Clark 

Howard Manufacturing Co. vs. Water Lot Co 
Ivey vs. The State 

Jackson vs. Jackson 

Jackson vs. Paxson, adm’r 

Johnson e¢ a/. vs. Lancaster 

Jones vs. Wills Valley R. R. Co 

Jones vs. The State 

Kahn vs. Herman 

Keaton & Hampton vs. Cox 

Kelly vs. Brooks 

Logan vs. Goodall 

Macon & Western R. R. Co. vs. Johnson 
Mason & Dickson vs. Croom 

Mayor & C. of Savannah vs. Wilson & Gibson 
McBryde vs. The State 

PACE nes, GONE t, St. TOOERNS. ki a we 8 8 8% 30th 
McDougall vs. Dougherty 

HcHan vs. 

McLendon vs. Wilson & Callaway 

McLesky vs. Leadbetter 

McLean vs. Clark 


Milledge vs. Bryan 
Miller vs. Swift 





706 INDEX. 


Mize vs. The State 49th Ga., 452 
Nagle vs. City C. of Augusta Sth “ 615 
Nunn vs. The State 475 
Nutting e¢ a/. vs. Thomason ef a/ .° 531 
O’Barr vs. Trammell. . 600 
Ownsley & Co. vs. Woolhopter 318 
Parks vs. Bailey 

Park e¢ a/., ex’rs, vs. Hardy e¢ a/., guardians 

Parish vs. Murphey e¢ a/. . 

Parsons ef a/. vs. Trustees of Atlanta University . 

Patten vs. Boggs 


Reaves vs. Burts, adm’r 

Reid e¢ wx., vs. Moore, executor 
Robinson ws. Lane 

Robinson vs. Lane 


Selma R. and D. R. R. Co. vs. Tyson 
Shields vs. Yonge 

Shorter e¢ a/. vs. Smith e¢ al 

Shute ws. The State 

Solomon vs. Day 

Smith e¢ a/. vs. Atwood 


Springle e¢ a7. vs. Congleton 
Sweetwater Manufacturing Co. vs. Glover 
Thornton vs. Burch 

Thompkins vs. Williams 
Thompkins vs. Tigner 

Tyndall vs. Harkinson 

Tyson vs. McAffee 

Tyson vs. McAffee 

Veal vs. Veal 

Young & Calhoun vs. Harrisons 
Wallace e¢ a/. vs. Holly 
Wallace vs. Cannon 


Walton vs. Bethune.. . 

Ware vs. Jackson 

Weaver vs. Ogletree e¢ a/., ex’rs 
Whitney vs. The State 

Whitten vs. Mayor, etc., of Covington 
Wiley, Parish & Co. vs. Smith e¢ a/., trustees 
Willett vs. Price 

Williams vs. McIntyre, adm’r 

Wilson vs. Ansley . . 

Wingard & Ham vs. The State 
Wingfield vs. Virgin e¢ al 

Wooten vs. Archer 


CERTIORARI. See Afpeal. 








707 









INDEX. 





CHARGE OF COURT. 
1. Defendant being entitled to a certain charge, it was error in the court to 
say in the presence of the jury that it was inapplicable to the case. 
Atlanta and Richmond Air Line R. R. Co. vs. Ayers, 12. 
2. Error to remark that certain evidence was of little value, and to give 
reasons therefor. Wannack vs. Mayor, &c., of Macon, 162; South- 
ern Life Insurance Co. et al. vs. Wilkinson et al., 535. 
3. Law must be charged substantially as it exists on the facts which ap- 
pear; but not error to fail to give particular principle, if evidence does 
not fully present case to make it applicable. Murray vs. Sells, for 
use, 257. 
4. Request to charge should be qualified so as to be applicable to testimo- 
ny. Baker vs. Lyman, ex’x, 339; Franklin, Reid & Co. vs. New- 
som et al., 580. 
. Requests covered by general charge sufficient. Ratteree vs. State, 570. § 
. General exception to entire charge insufficient. Harris et al. vs. Har- 
ris et al., 678. 
7. Refusal to charge request which includes unauthorized hypothesis of 
facts, not error. dtd. . 














nm 











CLAIMS. e 

1, Factor’s lien levied and claim filed, fat of judge and f. fa. amended 
by striking out amount for which there was no valid lien, proper to dis- 
miss levy as to such property as was claimed. Hutchinson & Bro. 
us. Fackson, 56. 

2. Order of dismissal granted, not error to refuse to require securities on 
claimant’s bond to hold property until final judgment of the court or 
until supersedeas. Lbid. 

3. Sayings of defendant in f. fa., or other person, while in possession of 
land, admissible in favor of plaintiff, to show such person not to have 
been the tenant of claimant. Ozmore vs. Hood & Kiddoog1i4. 

4. Execution against two, levy on land “on which defendant’s family now 
lives,” dismissed as too uncertain. Anderson vs. Lee, ex’r, 189. 

5. Mortgage not foreclosed in county where land lies, claimant may make 
objection. Hockenhull vs. Westbrook, 285. 

6. Fi. fa. rejected, claim should be dismissed ; error to allow verdict. Jdid. 

7. Where levy on several city lots recites that one, without designating 
which, was in possession of defendant, ous not thereby cast on claim- 
ant; plaintiff still entitled to open and conclude. Baker vs. Lyman, 
CX’ X, 239+ 

8. Voluntary conveyance to claimant attacked by plaintiff in 7. fa., issue 
is, was deed made to hinder and delay creditors, and was claimant 
aware of such intention? 67d. 

g. Verdict for claimant not illegal because he only showed title to one un- 
divided half of land levied on, where prima facie case was only made 
out against that half. A/itchell, trustee, vs. King, 470. 

10. Levy dismissed by order of court, though on illegal ground, yet plain- 
tiff cannot proceed to trial of claim under same levy. Patterson vs. 
Bagley, 48}. 

11. Title retained to secure purchase money; attorneys to collect, in igno- 

rance of fact, take mortgage; title may still be relied on. ones vs. 
Albin Sons & Co., 585. 

























CLERK OF SUPERIOR COURT. See Costs z, 2. 


‘ 
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COMMON CARRIERS. 
1. Evidence disclosed receipt of goods at Savannah to be carried to At- 
lanta, and failure to transport; error to non-suit. Cohen & Menko vs. 
So. Ex. -Co. 128. 
2. Goods in depot allowed to remain, by consent of agent, from Saturday 
until Monday without additional charge, liability of railroad as ware- 
houseman continued. West. & At. R R. Co. vs. Camp, 590. 


CONSTITUTIONAL LAW. 


1. Assessment of damages to owners of property taken for public use, with 
right of appeal to superior court, constitutional. Mayor etc., of At. vs. 
Cen. R. R. & Bg Co., 120. 

2. Advantage to owner from taking cannot be set-off against actual value, 
but may be considered in estimating claim for other damages. did. 

3. A municipal corporation will be enjoined from appropriating property 
of state for street purposes. did. 

4. Damage to land taken for railroad purposes, upon trial of issue as to, 
proof of value to railroad inadmissible. Se/ma, R. & D. R. R. Co. 
us. Keith, 178. 

5. Evidence of railroads having backed water upon plaintiff’s land inad- 
missible. did. 

6. That witness, who was one of a company, was willing to give $6,000 00 
for land for their business, but other members would only give $5,50000, 
was inadmissible. did. 

. That witness, by reference to a book, and taking into consideration the 
fall that could be obtained, concluded that a twenty-horse power could 
be procured, the book not being in court, was inadmissible. Jbid 

. Actual value of land appropriated by railroad at time of taking may be 
shown by opinion of witnesses acquainted therewith; also actual cash 
value of mill shoal, and extent it was diminished by location. Jézd. 

. Misdemeanors, concurrent jurisdiction over, may be conferred on other 
courts than superior, but cannot be denied to latter. Porter vs. State, 
276, Clifton vs. State, 241. 

. Par. 2, sec. 17, article 5, of constitution of 1868, casting burden of 
proof on plaintiff in certain cases, not violative of the constitution of 
the United States. Ldwards vs. Dixon, admr, et al., 334- 

. Tax on carrier graduated according to number of drays, etc., employed, 
not unconstitutional. Goodwin et al. vs. Mayor, etc., of Savannah, 
410. 

. Indictment in superior court and arrest thereunder, subsequent convic- 
tion in city court valid plea in bar thereto. Maher us. State, 448. 


. Carrying arms in presence of courts, law making penal, not unconsti- 
tutional. Ail] vs. State, 472. 

. Paragraph 2 of section 7 of 5th article of constitution inapplicable to 
suits by donxa fide holders of bank bills; and if applicable, is contrary 
to provision of United States constitution forbidding the impairing the 
obligation of contracts. Branch vs. Baker ; Dobbins vs. Sibley, 502. 


. Taxation is a question of power, the exercise of which is vested in the 
legislative department of government. When that department has ex- 
ercised its judgment, the courts have no power to interfere unless the 
fundamental law has been violated. Linton vs. Mayor, etc., of Athens, 
588. 

. Law authorizing municipal corporation to prohibit sale by retail of 
fresh meats and vegetables, during market hours, at any other place 
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than market-house, constitutional. Badkins vs. Robinson, marshal, 
61}. 


CONSTRUCTION OF STATUTES. See Zaws. 
CONTEMPT. See Zguity, 9-13. 


CONTINUANCE. 
1. Counter-showing, and evidence conflicting, discretion of court not inter- 
fered with unless abused. Bowling, adm’x, vs. Whatley, 24. 


2. Discretion of court as to, not interfered with unless abused. Chaney vs. 
Carrigan, 84; Bird vs. State, 602. 

3. Motion based on recent finding of indictment and constant engagement 
of defendant’s counsel with other business, properly overruled, it ap- 
pearing that defendant had been arrested at previous term and was 
then fully informed of the nature of the accusation. Shivers vs. State, 
149. 

. Eight days notice of petition to attach administrator for violating restrain- 
ing order in collecting assets, facts being peculiarly within his knowl- 
edge, sufficient. Williams, adm’r, vs. Lampkin & Co. et al., 200. 


. Continuance to have amended plea sworn to properly refused where de- 
fendant resided out of county. Affidavit of attorney sufficient. ort 
vs. West et al., adm’ rs, 584. 


CONTRACTS. 

1. After the maturity of note, maker wrote across its face, “‘ I agree to pay 
ten per cent. on this bill till paid;”’ this did not fix a new day of pay- 
ment. Nor was it competent to show the agreement upon such new 
day by parol, unless it was omitted from the writing by accident, fraud, 
or mistake. Alston vs. Wingfield, adm’r, 18. 

. Vendee not to have possession till note for $1,000 00 was paid; two 
days before it became due, in consideration of payment of $400 00 
then made, vendor agreed to give possession and ample time to pay 
balance. A delay of fifteen months before suit was “ample time.” 
Cook vs. Crocker, 66. 

. Contract by the year at stipulated sum per month; discharge before ex- 
piration of term; recovery for amount due to time of discharge, not 
estop suit for balance due for remaining portion of year. Sterne vs. 
Holitzer, 82. 

. Part performance which takes parol contract out of statute of frauds. 
Barnett L. of S. vs. Blackmar & Chandler, 98 ; Saulsbury, Respess 
& Co. vs. Blandy, 665. 

. Promise to pay debt of another binding where there has been _perform- 
ance on part of creditor and acceptance by promissor. Goolsby vs. 
Bush, 353. 

. Insurance companies, by common agent and riame, issued policy which 
stipulated that each was to be liabe for one-fourth of loss. An action 
maintainable against them jointly and verdict may be moulded to con- 
form to contract. Sutherlinvs. Underwriters Agency, 442. 

. Contract to ditch for another at stipulated price per rod, to be paid 
on completion of work, action therefor not prematurely brought be- 
cause portion of work not well done. Reid & Daniel vs. Gallaher, 
456. 

. Note for purchase money transferred, but renewed in hands of holder 
by new note with security; not such novation as relieves homestead 
from liability for same. Wofford vs. Gaines, 485. 
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9, Agent of Georgia railroad in Greene county pays up amount claimed to 
be due in Richmond county, his right to recover overpayment arises 
upon implied contract, which is neither made nor to be performed in 
Greene. Georgia R. R. and B’k’g Co. vs. Seymour, adm’r, 499. 

. Conditional sale made to secure purchase money ; attorneys to collect, 
in ignorance of fact, take mortgage; client not lose rights under sale. 
Fones vs. Albin Sons & Co., 585. 

. Ultra vires, contract of hose company with steamboat company to fur- 
nish boat for excursion of joint pleasure and profit, is. Screven Hose 
Co. vs. Philpot et al., 625. 

. Minor hired out by parent for one year; employer should only dis- 
charge on notice to parent. Day vs. Oglesby, 646. 

. If discharged without such notice, parent may recover for time labor 
‘was performed, did, 

. Accept draft, contract to, bill to enforce not sustained, which sets up 
failure to accept totally different paper, though alleged to be that con- 
templated by the parties, Salsbury, Respess & Co. et al. vs. Blandy, 
665. 


CORPORATIONS. 


1. Pending suit by corporation, name was changed by act of legislature, if 
corporators should consent, but judgment was entered in the old name; 
it is too late for defendant to set up that there was no such corporation, 
especially if he fails to make it appear that the corporators accepted the 
new name. Water Lot Co. vs. Bank of Brunswick, 30. 

. Garnishment directed to A, agent of corporation, not bind debt due by 
principal to defendant, unless such agent has fund in land. Daniels 
vs. Meinhard Bros & Co. et al., 359. 

. Whilst it is competent for officers to state that company had no notice of 
certain fact, it may be shown by cross-examination that statement was 
mere conclusion. Southwestern R. R. Co. vs. At. & G. R. R. Co., gor. 


. Recovery in suit by bill-holder against stockholder of bank ascertained 
by amount of bills outstandiug at time of suit. The latter is liable for 
such proportion of circulation as his stock bears to capital stock, less 
bills taken up before suit. Branch vs. Baker; Dobbins vs. Sibley, 502. 

. Foreign guardian, if authorized by law of state of appointment, may sell 
and transfer stock in railroad company in this state without application 
to courts here. Ross, adm’r, et al.,vs. Southwestern R. R. Co. et al., 514. 

. Title of purchaser of stock complete when seller has given on script au- 
thority to proper officer to transfer, and the price has been paid. did. 

. Ultra vires, contract of hose company with steamboat company to furn- 
ish boat for excursion of joint pleasure and profit,is, Screven Hose Co. 
vs. Philpot et al., 625. 

. Assets placed in hands of officer, corporation is necessary party to bill 
filed by stockholder against such officer for account. Young vs. Moses, 
628. 

g. Though corporation has no place of business, and no one in office to 
serve, yet remedy is provided in section 3370, Code. J/0id, 


See Municipal Corporations. 


COSTS. 
1, Clerk of superior court only entitled to $6 00 for each case prosecuted 
to judgment, including record of proceedings. MacMurphy, clerk, 
vs. Dobbins, 294, 
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. Extra compensation to clerks, sheriffs, laws authorizing repealed by act of 
March 2d, 1874. Jn re Bradford, clerk, et al., 392. 

. Service performed for county which creates a debt, pe has same 
remedy as other creditors. did. 

. Equity cause, in discretion of chancellor, who shall pay costs. Goodwyn 
et al. vs. Mayor and C, of Savannah, 410. 

. Act of 1811, authorizing magistrate to make prosecutor in certain cases 
pay costs, still of force. Gault et al. vs. Wallis, 675. 

. Superior court, upon certiorari, may direct magistrate to refund €osts. 
This may be compelled as part of his official duty. did. 


COUNTY AND COUNTY MATTERS. See Costs, 3. 


COURTS. 

1. Proceedings of court can only be shown by its records; if the minutes 
fail to disclose that a jury was sworn and impanneled, a verdict and 
judgment entered during that term are prima facie void. Rutherford 
vs. Crawford, 138. 

2. Whether such defect can be cured by an entry nunc pro tunc as against 
purchaser from defendant. Quere? Jbid. 

3. That the defendant married the sister-in-law of the judge’s wife, does 
not disqualify him from presiding. ort vs. West et al., adm’rs, 584. 

4. Judicial officer not liable for error of judgment unless result of malice 
or corruption. Gault et al. vs. Wallis, 675. 


COVENANT. See Zand, 5, 6. 


CRIMINAL LAW. 

1. Burning hole in guard-house by prisoner merely to effect escape, and not 
with intent to consume or generally injure the building, not constitute 
offense of attempt to burn house. enkins vs. State, 73. 

. Indictment for assault with intent to rape need not use the term “fe- 
male,” if the sex of the person assaulted appears by other words used 
therein. Fotce vs State, 50. 

. The evidence must show that it was the intent of the defendant at the 
time, forcibly and against the will of the female, to have carnal knowl- 
edge of her person. did. 

4. Plea that witnesses on whose testimony indictment was found, were 
neither sworn in open court nor on proper oath, without stating names 
of witnesses nor oath taken, not good. Reich vs, State, 73. 

. That one of grand jurors who found indictment was an alien, good 
plea. bid. 

. City council of Columbus has no jurisdiction to try for offense of keep- 
ing open tippling-house on Sabbath day. did. 

. “No bill” returned by two successive grand juries, not entitle defend- 
ant to order discharging him from offense. Christmas vs. State, 81. 

. Verdict of guilty of whipping wife on indictment for assault with intent 
to murder, judgment arrested. A/anigault vs. State, 11}. 

. Attempt, jury may find guilty of under indictment for main offense. 
fill vs. State, 125. 

10. Attempt to commit certain offenses for which no penalty is prescribed. 
lbid. 

11, Consent that should jury agree that night they might return sealed ver- 
dict, not extend to verdict found on next day. olan vs. State, 137. 
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12. Defendant has legal right to be present when verdict is rendered. Jbid. 

13. Defendant’s presence when verdict was rendered need not be entered 
of record. Absence-of such entry is therefore not good in arrest. 
lbid. 

14. Transcripts from books of comptroller general and treasurer, certified 
under section 3816 of Code, admissible to show failure of collector to 
pay over taxes. Shivers vs State, 149. 

15, Motion for continuance based on recent finding of bill and constant 
engagement of defendant’s counsel with other business, properly over- 
ruled, it appearing that defendant had been arrested at previous term, 
and was then fully informed of the nature of the accusation. did. 

. Entry by solicitor general of receipt of $5 oo as his cost on original 
scire facias,no discharge of bond. Williams vs. Fenkins, gov., 166. 

. Conviction founded on circumstantial testimony, court below directed 
to exercise discretion. Fackson vs, State, 195. 

Indictment for assault with intent to murder, conviction may be for an 
assault, but not for an attempt to make an assault. Wilson us. State, 
205. 

. Honest mistake, after due caution, as to age of youth playing at bil- 
liards, acquits of offense of allowing minor to play without consent of 
parents, etc. Stern vs. State, 229. 

. Inquiry of parent or guardian not an absolute requirement. did. 

. Misdemeanors, concurrent jurisdiction over may be conferred on other 
courts than superior, but cannot be denied to the latter. Porter vs. 
State, 236; Clifton vs. State, 241. 

. Lewd house, to sustain indictment for keeping, only necessary to show 
that defendant contributed to and aided, directly or indirectly. Ciif- 
ton vs. State, 241. 

. Juror failing to answer when called, after jury was stricken, but before 
sworn, not error to order panel to be filled and a restrike. did. 

. Charge that defendant maintained and kept a lewd house is sufficient, 
without alleging that it was a place for fornication, etc. did. 

. Larceny from house, taking goods from in front of warehouse, not con- 
stitute. /iddleton vs. State, 248. 

. Entire charge not in record, failure to charge request in burglary case 
that possession of goods taken not conclusive proof of guilt, not error. 
Spears vs. State 252. 

. Malicious mischief in burning stack of fodder; evidence that tracks 
leading from stack resembled those of defendant, not sufficient to con- 
vict. McDaniel vs. State, 253. 

. Murder, doubtful if case of was made out, new trial granted. Cooper 
vs, State, 256. 

. Charge that defendant was entrusted with melons to be applied to use 
and benefit of owner, not sustained by proof that they were delivered 
to defendant for sale, proceeds, less charges, to be paid to owner. 
Carter vg. State 326. 

. Offenses not punishable by fine and imprisonment or more severe pen- 
alty, may be settled before indictment. Goolsby vs. Bush, 353. 

. Obscene language to female, on trial for using, before defendant is en-' 
titled to a charge that the words must be an insult to person addressed, 
he must first show such provocation for using them as would amount 
to justification. Pierce vs, State, 365. 

. Drunkenness.of defendant shortly before use of language charged, ad- 
missible, provided the intoxication probably continued. did. 
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Failure to work streets, mayor, etc., of Dalton may assess fine for and 
enforce ana by imprisonment. Cobb vs. Mayor etc., of Dalton, 
426. 

Murder, provocation by words, etc., accompanied by drawing of knife, 
but with no attempt to use it, not reduce to manslaughter. Ldwards 
vs. State, 428. 

“ Equivalent circumstances ”’ not restricted to a correspondence in their 
character with an actual assault or an attempt to commit a serious per- 
sonal injury, did. 


That names of one or more of jurors who tried the case were not on 
lists, no ground for new trial, did. 


Jurors are judges of the law so far as to apply the instructions to them to 
the facts. did. 


Indictment in superior court, and arrest thereunder, subsequent convic- 
tion in city court valid plea in barthereto. Maher vs. State, 448. 


Indictment for carrying weapon to court of justice, sufficiently certain 
which charges that it was “to and ata court of justice, then in session, 
in and for 426th district,G. M.” Hill vs. State, 472. 

Carrying weapons to courts of justice, law making penal, constitutional. 
Lbid. 

Death of defendant after argument in superior court, but before judg- 
ment; no decision will be pronounced. Herrington vs. State, 552. 
Burglary in night, incumbent on state to show offense committed at 
night. Waters vs. State, 567, 

Doubtful whether offense was committed in night time, defendant 
should have benefit. 67d. 

Juror’s real name “ Barry,” but on the lists “ Berry,” by which last he 
was generally called, not error to put on defendant. Rasteree vs, State, 
579. 

Dying declarations of opinions inadmissible. did. 

Res geste, declarations after transaction has wholly terminated inadmis- 
sible. bid. 

Marrying wife of another, marriage and knowledge by defendant that 
woman was another’s wife must be clearly shown. Arnold vg. State, 574, 
Plea that grand jury who, at previous term, found indictment, were not 
sworn, may be determined by court by inspection of: minutes. Bird 
vs. State, doz, 

Plea of not guilty and conviction thereon waives objections to verdict 
and rulings on previous trial of issue on special plea. did. 

Plea that a previous valid indictment for same offense had been no/. 
prossed by order of court, without consent of defendant, properly 
stricken. did. 

That some one cried “ kill him” inadmissible upon trial of several for 
assault with intent to murder, there being a crowd present at the time. 
Harris et al. vs. State, 640. 


Equity cannot interfere with administration of criminal law. Gault et 
al. vs. Wallis, 675. 


DAMAGES. 
1. In a suit against a railroad company for damages, both parties being 


negligent, recovery should be lessened in proportion to negligence of 
plaintiff. Atlanta and Richmond Air Line R. R. Co. vs. Ayres, 12. 


2. Rule established in Macon and Western Railroad Company vs. John- 


son, 38th Georgia, 408, for estimating damages to widow for homicide 
VoL. Li, 46. 
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of husband, affirmed. Amount should be decreased in proportion to 
contributory negligence of husband. did. 


3. Land taken for railroad purposes, damage is actual value thereof at time 
of taking. If mill shoal is injured by appropriation, actual cash value 
thereof may be shown, and extent to which it was. diminished by loca- 
tion. Selma, Rome and Dalton R. R. Co. vs. Keith, 178. 


4. Cotton stored in certain house sold; purchaser takes other not sold; 
damage on action therefor is value of cotton at time of taking, with 
interest. Newton Manufacturing Company vs. Whites, 395. 


DEBTOR AND CREDITOR. 


1. Creditor, to avail himself of failure to record voluntary settlement in 
time, must have become such before record of settlement, and on faith 
of property embraced therein. Brown vs. Spivey, trustee, 155. 


2. Voluntary conveyance by solvent husband, valid against creditors. /éid. 


_ 3. Conveyance to relative of all property in state by debtor; no reply to 
creditor that he has sufficient in distant state. Baker vs. Lyman, 


Cx’ X, 239: 

4. Conditional sale made to secure purchase money; attorneys to collect, 
in ignorance of fact, take mortgage; clients not lose rights under sale. 
Fones vs. Albin Sons & Co., 585. 


DECREE. See £guity, 31, 32. 
DEDICATION. See Municipal Corporations, 9. 


DEEDS. 


1. If attesting witness be a magistrate, presumption is that he saw instru- 
ment legally executed. Highfield et al. vs. Phelps et al., 59. 


2. Where deed was made to state, for right of way of its railroad, of such 
land as may be designated by chief engineer, grantor and privies are 
bound by his location. Dougherty vs: West. & At. R. R. Co., 304. 


. This is true whether the fee or an easement only passed. did. 

. Recital in sheriff’s deed that unsigned levy on land was made by sher- 
iff, not cure defect in f. fa. Fones, Fr., vs. Easley et al., 454. 

. Claimant under deed cannot deny its terms. Thrower vs, Wood, 458. 


. Copy from record, to introduce it must be shown that all reasonable 
means to obtain original, including notice to opposite party to produce, 
have failed. Hadley vs. Bean et al., 685. 


. Where lot was by deed made permanently chargeable with proportionate 
part of expense, such charge constituted a covenant running with the 
land and attached to it wherever title might be. Howard Man. Co. et 
al. vs. Water Lot Co., 689. 


8. Distinction between personal covenants and covenants running with 
land. did. 


DISTRIBUTION. See Wills, g, 6-8, 12. 

DIVORCE. See Husband and Wife, 15, 16. 
DORMANT JUDGMENT. See Fudgments, 7-6, 24, 25. 
DOWER. See Vendor and Purchaser, 4. 

EASEMENT. See Zand, 1-3. 
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EJECTMENT. 


I. Judgment upon warrant sued out by plaintiffs prior to ejectment, against 
defendant as a tenant at sufferance, where a counter-affidavit denying 
such tenancy was filed, is conclusive of fact that defendant did not 
hold as their tenant. Zomdlinson et al. vs. Driver, 9. 


. Vendor taking notes for purchase money and giving bond for titles, may 
bring ejectment upon failure of vendee to pay any one of notes; nor 
does his receipt of portion of purchase money, after all the notes are 
due, affect this right. Alston vs. Wingfield, adm’r, 18. 


. Bankruptcy of defendant after verdict against him, no ground of staying 
proceedings in the supreme court on writ of error at his instance. 
Ibid. 


. Verdict against tenant where landlord knows of suit, though not a for- 
mal party, both may be ejected under writ of possession. Rogers vs. 
Bell et al., 94. 


. Not sufficient for landlord to show, in suit for damages, that appeal from 
verdict was withdrawn without his knowledge; he must show that 
plaintiff in ejectment knew defendant only to be a tenant, and that he 
(landlord) was defending suit through him. did. 


. Defendant held under sale made by virtue of order of the chancellor 
which plaintiffs claimed to be illegal. Even if true, yet, if the indebt- 
edness to defendant, which was the consideration of the purchase, was 
contracted for the benefit of the plaintiffs and of the property in con- 
troversy, they cannot recover. This defense may be made by equita- 
ble plea. Askew, ex’r, vs. Patterson et al., 209. 


. Complaint for land, statutory form amendable by setting up and praying 
correction of mistake in deed to plaintiff. Murray vs. Sells, for use, 
257. ; 


. Prior possession alone, recovery had on against trespasser. ones, Fr., 
us. Easley et al., 454; Hadley vs. Bean et al., 685. . 
9. Newly discovered evidence that administration had been granted on es- 
tate of person of same name as plaintiff’s lessor, and that such lessor 
actually resided in the county of the administration, sufficient evidence 
of death to authorize new trial, Clarke vs Pearson et al., 496. 


ELECTION OF CHILD’S PART. See Administrators and Executors, 11. 
EMINENT DOMAIN. See Constitutional Law, 1-8, 


EQUITY. 


1, Concurrent jurisdiction given to courts of law, not deprive equity of ju- 
risdiction it originally had, Hardeman & Sparks vs. Battersby, 36. 

2. Where courts have concurrent jurisdiction, that first obtaining will re- 
tain, bid, 

3. Where a warehousemen’s receipt for cotton was lost or destroyed, equity 
has jurisdiction of bill for recovery of cotton, containing offer of in- 
demnity to warehouseman from subsequent liability on receipt, bid. 

4. Especially should demurrer to such bill be overruled, where, if sus- 
tained, complainant would be barred by the statute of limitations, 
Lid, 

5. Assignee of execution against firm not compelled to proceed against 
property of any particular partner on account of equities existing be- 
tween members of firm. Gammell vs. Mulford et al., 78. 

6, Demurrer cannot be filed at trial term, Mayor, etc., of Atlanta vs. 
Central Railroad and Banking Company, 120, 
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7. A municipal corporation will be enjoined from appropriating property of 
state for street purposes. /dzd. 

8. Injunction, discretion as to granting or refusing not controlled where 
evidence is conflicting. Goldsmith vs, Elsas, May & Co., 186. 

9. Administrator enjoined from collecting assets of estate; petition for at- 
tachment for violating injunction should specify assets collected, 
Williams, adm'’r, vs. Lampkin & Co., et al., 200, 

. Eight days notice of such proceeding sufficient, did. 

. Restraining order has all the force of an injunction, did, 

. Chancellors allowed large discretion in enforcing obedience to orders, 
Tbid. 

. Orders may be rescinded or modified at any time on sufficient cause 
shown, bid, 

. Fraud alleged, discretion of chancellor refusing to dissolve not con- 
trolled. Hunt, ex’r, et al. vs. Perry, 206, 

. Defendant held under sale made by virtue of order of the chancellor 
which plaintiffs claim to be illegal. Even if true, yet, if the indebted- 
ness to defendant, which was the consideration of the purchase, was 
contracted for the benefit of plaintiffs and of the property in contro- 
versy, they cannot recover, Askew, ex’r, vs, Patterson et al., 209. 
Where trust deed was executed prior to Code, but life tenant did not 
die till after, leaving remaindermen minors, the chancellor had author- 
ity, at chambers, to appoint a trustee for the minors and to order sale 
of property, bid. 

. Charge that purchasers at judicial sale combined with sheriff to deter 
persons from bidding, prevents dismissal of bill by chancellor however 
satisfied he may be of its want of truth, Van Dyke vs. Martin et al., 
221, 

. Suit against trustee, who was life tenant, on individual debt, seeking to 
charge estate, and judgment by default; sale of trust property under 
fi. fa. enjoined for protection of remaindermen, <ceaéon, trustee, vs. 
Baggs & Stephens, et al., 226, 

. Interest of usee for life may be subjected to the claim, did, 

. Proceeds of homestead invested in other property, but by mistake title 
taken to wife as free trader, purchaser thereof, with notice, will, in 
equity, hold to same use as was the homestead. Murray vs. Sells, for 
use, 257. i 

. Ejectment in statutory form amendable by setting up mistake in deed 
to plaintiff and praying correction, bid, 

. Mitual mistake, as a general rule, only relievable in equity; but in de- 
termining whether the mistake was mutual the real parties et interest 
are looked to and not the nominal parties to record. bid, 

. Jurisdiction to set aside will admitted to probate, equity has not, 7i- 
dor et al. vs. Fames, adm’r, 702. 

. Proper parties not before chancellor, and affidavits conflicting, injunc- 
tion properly refused, Gass et al. vs. Clark, 380. 

. Judgment will not be enjoined in equity because it does not follow 
declaration and verdict, Remedy is by illegality, Lenoard et al. vs. 
Collier, 387. 

. Enjoin tax, complainants seeking to, show themselves without ordi- 
nance, remedy is by illegality. Goodwin et al. vs. Mayor, etc., of Sa- 
vannah gro. 

. Objectionable section of tax ordinance repealed before hearing of mo- 
tion, injunction properly refused, did, 
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28, Costs in equity, in discretion of chancellor who shall pay. did. 


29. Receiver and injunction prayed; consent that receiver should be ap- 
pointed on condition that there should be no injunction; other credi- 
tors subsquently made parties, though alleging new grounds for injunc- 
tion, are bound by agreement, Flannegan, Abell & Co, et al. vs. 
Hardeman & Sparks et al., 440. 


. Writ of error to refusal of injunction must be set before heel of docket 
is reached, or will be dismissed, MMc/ntyre vs, Hurst et al., 499. 


. Bill filed by executor affecting rights of non-resident minor legatees, 
whose guardian, appointed by proper court of their residence, appears ; 
decree thereon without appointment of guardian ad Litem, irregular 
but not void, Rights acquired thereunder protected, oss, adm’r, 
et al, os. Southwestern R, R. Co, et al., 514. 

. Complainants in bill to review irregular decree which directed that 
certain assets should be turned over to foreign guardian, having ob- 
tained a decree against said guardian and his securities, for waste of 
a portion of such assets, are estopped from denying validity of guard- 
ianship. bid. 

Multifarious, this bill is not, Greer, adm’r, vg. Courson et al., 532. 
Dissolve injunction, refusal of motion to, not subject to review in 
summary manner, even at instance of defendants not parties when 
granted. Applicable, also, to motion to vacate receivorship, Balin 
& Co. et al vs. Ferst & Co, et al., §51. 

. Will charges stock with support and education of minors, If such be 
not furnished them, they have prior claim on stock for what same 
would have cost, Whitehead, adm’r, et al., vs. Park et al., 575. 

. Q. buys from C,, paying part of purchase. money and taking bond for 
titles. He sells part of land to L., who pays price. F, R. & Co., for 
Q., advance to C, balance of purchase money, who thereupon conveys 
to Q., the latter immediately conveying to F. R, & Co., to secure 
them: Held, that F. R. & Co, stand in the place occupied By C as 
to purchase money advanced, They are entitled to decree for sale of 
land not sold by Q., and if that be insufficient, then for sale of balance, 
Franklin, Reid & Co. vs, Newsom et al., 580. 

. Specific performance is in discretion of court, yet that power must be 
exercised by jury under evidence and charge, bid. 

. Judgment sought to be enjoined on account of failure to make defense 
by mistake, oversight, etc., due diligence must be shown and facts 
averred how such omission occurred, Simmons vs. Martin, adm’ x, 620. 
Set-off and recoupment, legal remedies complete, equity not aid, Co/- 
lins vs. Clayton, trustee, 649. wa! 

. Vendor not enjoined from collecting purchase money because there are 
judgments against him which cannot affect property sold to injury of 
vendee, bid, , 

. Actions not enjoined because aggregate defense would exceed juris- 
diction of court, where that set up to each suit is within, /did, 

. Accept draft, contract to, bill to enforce not sustained which sets up 
failure to accept totally different paper, though alleged to be that con- 
templated by the parties. Sau/sbury, Respess & Co, et al, vs. Blandy, 
665. 

. Criminal law, equity cannot interfere with administration of. Gault 
et al. us. Wallis, 675. 

. Written contract relied on by complainant must be set out in bill or 
attached thereto as exhibit, Howard Man,.Co, et al, as. Water Lot 
Co., 689. 
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ESTOPPEL. 


1. Contract by year at stipulated sum per month; discharge before expira- 
tion of term; recovery for amount due to time of discharge not estop 
suits for balance due for remaining portion of year, Sterne vs. Holit- 
zer, 82. 

2, Estoppel as to one person not necessarily as to another not privy in es- 
state with first. Murray vs. Sells, for use, 257. 

3- Although words of deed or will do mot create separate estate, yet if hus- 
band accepts appointment of trustee and acts thereunder, wife may 
maintain bill against his legal representative for the property. J/oun- 
ger vs. Duke, adm’r, 277. 

4. Mortgage by wife which recites that debt was contracted by husband for 
her benefit, not estop her from showing to contrary, Dunbar & Co, 
us. Mise, 435. 

5. Claimant under deed is estopped from denying its terms, Zhrower vs. 

Wood, 458. 

6, Complainants in bill to review irregular decree which directed that cer- 
tain assets should be turned over to foreign guardian, having obtained 
a decree against such guardian and his securities for waste of a por- 
tion of the assets, are estopped from denying validity of guardianship, 
Ross, adm’ r, et al. vg. Southwestern R, R. Co. et al., 514. 

7. Award upon bill to which sheriff was a formal party, not estop him from 
traversing recitals charing him with money, Colbert, sh’ ff, vs. Parish 
& Co, et al., 554. 

8, Sale of land held under bond for titles, no deed having been filed, obligee’s 
mere presence at sale, being ignorant of this fact, not estop, Upchurch 
vs. Lewis et al,, 621, ; 


EVIDENCE, 


. Not competent to show by parol a different day of payment from that 
stated in note, unless omitted by accident, fraud or mistake. Adston 
vs. Wingfield, adm'r, 18. 

. Sayings of persons in possession admissible to show adverse holding. 
Ozmore vs. Hood & Kiddoo, 114. 

3. Proceedings of court can only be shown by records, unless they be lost 
or destroyed, Rutherford vs. Crawford, 138. 

4. Transcripts from books of comptroller general and treasurer, certified 
under section 3816 of Code, admissible on trial for embezzlement, to 
show failure of collector to pay over taxes, Shivers vs. State, 149. 

Damages to plaintiff for land taken for railroad purposes, upon trial of 
issue as to, proof of value to railroad inadmissible, Se/ma R, and 
D.R. R. Co. vs. Keith, 178. 

6. Evidence of railroads having backed water upon plaintiff’s land inad- 
missible, bid. 

7. That witness, who was one of a company, was willing to give $6,000 00 
for land for their business, but other members would only give $5,500.00, 
was inadmissible, bid. 

8. That witness, by reference to a book and taking into consideration the fall 
that could be obtained, concluded that a twenty horse power could be 
procured, the book not being in court, was inadmissibe, did, 


g. Actual value of land appropriated by railroad at time of taking may be 
shown by opinion of witnesses acquainted therewith, Also, actual 
cash value of mill shoal, and extent it was diminished by location, 
Lbid. 
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10, The order of an ordinary levying a tax is the best evidence of his in- 
tention as to the amount thereof, his coversation to the contrary there- 
of, notwithstanding, Gilbert et al. vs. County of Dougherty, 191. 

. Parol, competent to show consideration of note by, where none is ex- 
pressed. Boynton vs. Twitty et al, admr’s, 214. 

. Letter from book-keeper of manufacturing company to defendant, with- 
out proof of authority, inadmissible to show goods not sold but sent on 
consignment, Wilcoxen Man, Co, vs. Bohanan & Morgan, 219. 

. Judicial cognizance of what had previously transpired before them, 
courts not bound to take, C/ifton vs, State, 241. 

Admissions of executor only competent as to own acts after he became 
clothed with trust. Godbee, adm’r, vs. Sapp, 28}. 

. Receipt may be contradicted or explained by parol, Walters vs. Odom, 
286; Bell vs, Boyd & Brumby, 643. 

. Evidence unauthorized by pleadings, admitted without objection, may 
be considered by jury. Artope, trust., et al., vs. Goodall ex’r, 718. 

. Illustrate issue, all evidence tending to, admissible, Baker vs. Lyman, 
CX’ X54 FF9s 

. Action for cotton taken from certain house; record of judgment for 
plaintiff for cotton taken at different time and place irrelevant, If not 
clear that cotton sued for was not covered by judgment, it should be 
admitted and question of former recovery left to jury. Newton Man, 
Co. vs. Whites, 395. 

. Agent, sayings of, only admissible against principal when made dum 
fervet opus, Ibid. 

. Admissions of widow admissible on question as to misrepresentation in 
application for policy, in suit thereon for benefit of herself and child, 
Southern L,. Ins. Co. vs. Wilkinson et al., 535. 

. Bible, though not recognized as the family bible, yet shown always to 
have been in possession of a member of family, admissible on question 
of age. bid, 

. Docket kept by sheriff, showing similar entry, admissible in support of 
return of service, . Fleming vs. Williams & Co., 556. 

Dying declarations of opinion inadmissible. Ratteree vs, State, 570, 

. Res geste, declarations after matter has wholly terminated, inadmissible. 
lbid, 

Parol evidence inadmissible to vary will. Whitehead, adm’r, et al., 
vs. Park et al., 575. F 

. Opinion of chemist, after analysis, admissible on issue as to fertilizer 
sold, but not conclusive, Wilcox, Gibbs & Co. vs. Hall, 635. 

. Admissions of agent to bind principal must be shown to have been 
made within scope of business. bzd. 

. Where several are indicted for assault with intent to murder, and there 
was crowd present at commission of offense, evidence that some one 
crid, “kill him,” inadmissible. Harris e¢ al., vs, State, 640, 

Parol, ambiguities, latent and patent, explainable by. Be// vs, Boyd & 
Brumby, 643. 

. Copy deed, to introduce, it must be shown that all reasonable means to 
obtain original, including notice to produce, have failed, Hadley vs, 
Bean et al., 685. : 


EXCEPTIONS—BILL OF, See Practice in Supreme Court, 2-6, 8-10, 
12, 13. 
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EXECUTIONS, 

1, Entry of levy upon established copy of #. fa. prevents a judgment’s 
becoming dormant, even though original be afterwards found and 
such copy set aside. Water Lot Co. vs. Bank of Brunswick, 30. 

2. Assignee of 7, fa. against firm may proceed against property of any 
partner, notwithstanding equities existing between members thereof, 
Gammell vs. Mulford, 78. 

3. Under acts transferring cases from old inferior court, clerk of county 
court could issue #. fa, on judgment rendered in former. Rutherford 
vs. Crawford, 178. 

4. That name of plaintiff has been twice changed by amendment, no 
ground to quash execution on judgment obtained in suit, Brockett, 
Sor use, vs. Bradford, sheriff, 274. 

Holder of junior notified sheriff of intention to contest senior f. fa. 
.Surplus of fund over amount necessary to satisfy latter was paid to 
junior, Pending contest defendant in f. fa. died. Widow applied 
for year’s support out of fund in sheriff’s hands, Error in the court 
so to order, and further to direct that sheriff pay amount due on senior 
fi. fa. or be attached, Subsequent facts could not affect liability of 
sheriff as it existed at time of appropriation of surplus to junior f. fa. 
Lbid, 

Tax 7. fa. for less than $50 00, with entry of levy on land unsigned, 
inadmissible without proof that levy was by some authorized person, 
Recital in deed that sheriff made levy, not such proof, ones, Fr., 
vs. Easley et al., 454. 


EXECUTORY DEVISE, See Wilds, 6, 7. 


FERRY. See Roads and Bridges, 4. 
FINES, See Criminal Law, 33. 
FRAUDS—STATUTE OF, See Contracts, 4, 5. 


GARNISHMENT. 

1, Plaintiff not entitled to judgment against garnishee where answer was 
filed in vacation subsequent to first term after service of summons, and 
before judgment against defendant. Curry vs, National Bank of 
Augusta, 28, 

. Where answer admits indebtedness, but sets up indebtedness of defend- 
ant to garnishee of larger sum, and plaintiff claims judgment because 
latter indebtedness is not due, and such fact does not appear from the 
pleadings, plaintiff must traverse answer, did. 

3. Garnishee discharged by answer is entitled to judgment for cost, bid. 

4. Gamishee discharges himself by answer, of which there is no traverse. 
Subsequently a second summons is served under which he returns 
money into court. No lien attached under first summons, Daniels 
vs. Meinhard Bros. & Co, et al., 759. 

5. If, intermediate the answer to first summons and service of second, the 
claim due defendant, collected by garnishee, was transferred, the trans- 
feree is entitled to fund. /bid. 

Process directed to A, agent of a corporation, not bind debt due from 
corporation to defendant unless agent has fund in his hands, did, 


GUARDIAN AND WARD. 


1, That guardian is in debt to ward, gives latter no lien on his estate unless 
fund can be traced, Vason, trustee, et al,, vs, Bell, adm’x, et al, 416. 
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2. Bill filed affecting interest of non-resident minor legatees who appear 
by guardian appointed by proper court of their residence ; decree ren- 
dered thereon without appointment of guardian ad /item, irregular but 
not void, Ross, adm’r, et al.,vs. Southwestern R. R. Co, et al., 514. 

3. Courts of state of residence of minors have jurisdiction to appoint guar- 
dian as to property they may have or acquire there, whether their legal 
domicil or not, did, 

4. Foreign guardian, if authorized by law of state of appointment, may 

sell and transfer stock in railroad company in this state without appli- 

cation to courts here, did, 

















HABEAS CORPUS, See Municipal Corporations, 11. 


HOMESTEAD, 

1, Part payment on land, and improvements, not entitle vendee to home- 
stead in any part thereof as against balance of purchase money, De- 
preciation of value not affect question. Cook vs. Crocker, 66, 

2. Proceeds of homestead invested in other property, but by mistake title 
taken to wife as free trader, purchaser thereof, with notice, will, in 
equity, hold to same use as was the homestead, /urray vs, Sells, for 
use, 257. 

3. Return of appraisers and approval of ordinary on homestead, unap- 
pealed from, conclusive upon applicant as to value. Zhrasher vs. 

Bettis, 407. 

4. Note of purchaser renewed in hands of transferree by new note with 
security ; not such novation as relieves homestead from liability there- 
for. Wofford vs, Gaines, 485, 

5. Homestead subject to debts created prior to July, 1868. bid. 

5. Judgment setting homestead apart not conclude creditors to whose debts 

homestead is subject, did. 


















HOMICIDE—ACTION FOR, See Parent and Child, 3. 


HUSBAND AND WIFE, 

1. Determines at death of husband, trust for sole use of wife does. Cough- 
lin et al. vs. Seago, 250. 

2. Proceeds of homestead invested in other property, but by mistake title 
taken to wife as free trader, purchaser thereof, with notice, will, 
in equity, hold to same use as was the homestead. Murray vs. Sefls, 
for use, 257. 

3. Although words of deed or will do not create separate estate, yet if hus- 
band accepts appointments of trustee and acts thereunder, wife may 
maintain bill against his legal representative for the property, Artope, 
trust,, et al,, vs. Goodall, ex’r, 318. 

4. Trust for life of wife, remainder over, income from property belongs ex- 
clusively to wife. bid. 

5. Property purchased with such income, and title taken to trustee for wife, 
protected from marital rights of husband, though no technical.separate 
estate was created by the deed. did, 

6. Action by trustee for married woman, not abate on her death, where 
there is no administration, but proceeds for use of those entitled, 
lbid, 

47. Purchasers who do not claim under husband, cannot set up his marital 

rights to protect their claim to property of wife, when he could not 
assert them, did, 
































. 
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Aliter, if. they claimed under husband, and deed to wife created no sep- 
arate estate, though they never saw such instrument, dd. 

Covenant to stand seized of a sum of money to use of intended wife 
and children, accompanied by pledge and mortgage of entire estate, 
by solvent husband, creates,a lien valid against creditors present and 
future. But as to property thereafter acquired invalid, Vason, trust., 
et al. vs. Bell, adm’ x, et al,, 416, 

Where trust is enforced in favor of one within marriage consideration, 

it will be enforced for benefit of volunteers, did, 

Marriage settlement cannot divest legal liens already acquired. did, 

Whether husband, by settlement, disabled himself from paying debts, 

question of fact. did, 

Section 1783 of Code, which protects separate estate of wife against 

debts of husband, covers property acquired by her under act of 1866 

and constitution of 1868, Dunbar & Co. vs, Mize, 435. 

Mortgage by married woman which recites that debt was contracted by 

husband for her benefit, does not estop her from showing to contrary, 

lbid, 

- orce, confessions to acts of adultery since marriage, not authorize, 
Voolfolk vs. Woolfolk, 661, 

sci libelant incompetent to prove adultery on part of respondent, 

Lbid, 


IDEM SONANS, See Criminal Law, 4}. 


ILLEGALITY. 


I, 


2. 


Forthcoming bond unnecessary unless defendant wishes to replevy ; 
nor is payment of costs on f. fa, condition precedent to acceptance of 
affidavit, Tarver et al. vs. Tarver, for use, 43. 

Execution proceeding to collect fees due thereon, not stopped by ille- 
gality on ground that plaintiff has agreed, for value, to indulge, or that 
such fees have been paid, unless payment was made by the defendant, 
lbid. 


. That debt on which judgment is based was illegal, or that plaintiff was 


an illegal holder of it, cannot be set up by illegality. Chaney vs, 


Carrigan, 84. 


. Payment set up and plaintiff in #. fa, dead, defendant is incompetent 


witness, bid, 


. Judgment an - fa. not follow declaration and verdict, illegality the 


proper reme Lenoard et al, vs. Collier, 387. 


. Second illegality only lies for cause not known at time of filing first, 


lbid, 


. Taxf. fa, about to be enforced against persons not within ordinance, rem- 


edy is by illegality, Goodwin et al. vs. Mayor, etc., of Savannah, 410, 


. Forthcoming bond, failure to give, no ground of dismissal, Wynn vg, 


Knight, 568. 


IMPEACHMENT OF WITNESS, See Witness, 3, 4. 


INDICTMENT. See Criminal Law 2, 24, 78. 


Pe 


. Act authorizing municipal corporation to subscribe to stock in railroads 
and to issue bonds to pay for same, no authority to indorse bonds of 
railroad company. Blake et al. vs, Mayor, etc., of Macon et al., 172. 
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2. Street railroad company, indorsement of bonds®of, not within ordinary 
administrative powers of a municipal corporation. did. 

3. To action on indorsement of judgment to be liable if defendant proves 
insolvent, a plea denying insolvency is not in abatement. Pa/mour, 
Sor use, v8. Palmour, 381. . 

4. Note payable “at Hoyt & Jones” not, on its face, made for negotiation 

at chartered bank. Nor does allegation in declaration that plaintiffs 

were bankers doing business under name of Hoyt & Jones, show such 

fact. Salmons & Alexander vs. Hoyt & Fones, 493. 











INJUNCTION. See Zguity, 7-14, 18, 24-27, 29; 30s 34s 38s 40; 41. 


INSURANCE, 

1. Action against company for damages for failure of agent to renew policy 
according to promise, must allege that premium was left with agent or 
that it was paid or tendered. Croghan, trustee, vs. N. Y. Under- 
writers’ Agency, 109. 

2. Holder of policy may, after loss, assign interest therein to creditor suffi- 
cient to cover deht. Daniels vs. Meinhard Bros. & Co., et al., 259. 

3. Several companies, by common name and agent, issued policy which 
stipulated that each should be liable for one-fourth of loss, A joint 
action may be maintained against them and the verdict moulded to 
conform to contract, Sutherlin vs. Underwriters’ Agency, 442. 

4. Policy for benefit of wife and child; in suit thereon admissions of widow 

admissible on question of misrepresentation in application. Southern 

Life Insurance Company vs. Wilkinson et al., 5.35. 

Delay of several months in giving notice of death, is not an unreason- 
able time, dd, 

At whose instance insurance was procured, etc., may be considered by 

jury in looking into question of fraudulent representations, dd, 

, 7. Question whether applicant ever had any serious illness, local disease, 
affection or personal injury ? the adjective serious qualified each of the 
terms which followed, /bid. 

Under Code, representations in application for insurance are covenanted 
to be true. Any variation by which the nature, extent or character of 
risk is changed, invalidates, bid. 

. Interest, slight or contingent, legal or equitable, may be insured, Fenn 

vs. New Or, M. Ins, Co., 578. 
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INTERROGATORIES, 
1, Place of execution must appear, Wannack vs. Mayor, etc., of Macon, 
162, 
2. Depositions taken because of age of witness, discretion of court in send- ’ 
ing for him, not controlled, Baker vs, Lyman, ex’ x, 239. 






JOINT AND SEVERAL LFABILITY. See Contracts, 6, ° 
JUDICIAL COGNIZANCE, See L£vidence, 13. 







JUDICIAL SALE, See Levy and Sale, 
JUDGE, See Courts, 3, 4. 










JUDGMENTS. 
I, Judgment upon warrant sued out by plaintiffs prior to action of eject- 
ment, against defendant as a tenant at sufferance, where a counter-affi- 





2. 


3. 


4. 
5. 
6. 


7. 
8. 


9. 
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davit denying s@ch tenancy was filed, is conclusive of fact that defend- 
ant did not hold as their tenant, Zomdinson et al. vs. Driver, 9. 

Pending suit by corporation, name was changed by act of legislature, if 
corporators should consent, but judgment was entered in the old name; 
it is too late for defendant to set up that there was no such corporation, 
especially if he fails to make it appear that the corporators accepted 
the new name. Water Lot Co, vs. Bank of Brunswick, 30. 

Dormant, entry of levy upon established copy of fi. fa. prevents judg- 
ment’s becoming, even though original be afterwards found and such 
established copy set aside. bid, 

Dormant judgment act was suspended from November 3oth, 1860, to 
July 21st, 1868. McClaren vs. McCarty, 41; Rodgers vs, Bell et al.,94. 

Limitation act of 1869 not affect judgment not dormant at its passage ; 
plaintiff has three years after dormancy to sue out f. fa. bid. « 

Attorneys have same control over judgments, to extent of fees, that cli- 
ents have; no person can satisfy the same until such fees are paid, 
Tarver et al. vs. Tarver, for use, 4}. 

It is in the discretion of the court, during the term, to open a judgment, 
Estes vs. Ivey, sh’ ff, et al., 52; Walton vs. Sones, adm’r, 91. 

Renewal of suit, for purposes of, dismissal dates from time affirmance by 
supreme court was made judgment of superior,court. Cohen & Men- 
ko vs. So. Ex. Co., 128. 


Where the minutes fail to disclose that a jury was impanneled and swern, 
a verdict and judgment entered during that term are, prima facie, 
void. Rutherford vs, Crawford, 138. 

Whether such defect can be cured by an entry 2unc pro tunc, as against 
purchaser from defendant, Quere? bid, 

Defective service, judgment not set aside on account thereof after ac- 
quiescence for six years, Hill vs, Hatcher, 291. 

Defective service of original, no ground to set aside judgment at in- 
stance of defendant in second original, /did. 


. Foreclosure of mortgage, four years possession by purchaser after, not 


discharge from lien, Hays vs, Reynolds ex’r, 328. 


Motions to vacate orders setting aside judgments because for slave 
debts and dismissing suits for failure to file affidavit as to payment of 
taxes, must be made within that period in which the right of action 
growing out of the matter sab judice would be barred. Hamobrick, 
adm’ r vs. Crawford, 352; Mosely vs. Mitchell, trust., et al., 256. 


. Action against administrators of principal of note and security; ver- 


16, 


17. 


18, 


19. 


dict for plaintiff-and judgment against ‘defendants,’ containing no 
words that it should be levied of the goods, etc., in the hands of such 
administrators, Judgment not void, but irregular and amendable, 
Lenoard et al, vs. Collier, 387. 

Former recovery pleaded; doubtful whether record offered to sustain 
covers matter in controversy, it should be admitted, and question left 
to jury. Mewton Man. Co. vs. Whites, 395. 

Homestead, return of appraisers with approval of ordinary as to, un- 
appealed from, conclusive on applicant as to value, Thrashers vs, Bet- 
tis, 407. 

Excepted to as final judgment, order dismissing attachment may be, 
where there has been no replevy, though defendant has appeared and 
pleaded, Sutherlin vs. Underwriters’ Agency, 442. 

Suit against four dismissed for misjoinder, but plaintiff permitted to 
amend by striking out three, thus retaining suit against one, Dismissal 
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is final judgment which may be excepted to though amended declara- 
tion be still pending. bid, 

. Levy dismissed by judgment of court, though on illegal ground, plain- 
tiff cannot proceed to trial of claim under same levy, Patterson vs. 
Bagley, 48}. i 
Homestead, judgment setting apart, not conclude creditors to whose 
debts it is subject. Wofford vs. Gaines, 485. 

. Confession by attorney whose name appeared on docket seven years 
previous to motion to vacate, and the attorney having since died, re- 
quires strongest testimony to show absence of authority. Even then, 
it should appear what the defense was, Davant, ex’r et al, vs, Carl- 
ton, 49/1. 

. Irregular decree, rights obtained under, protected. Ross e¢ al, vs. 
Southwestern R, R. Co, et al. 514. 

. Scire facias to revive judgment not dormant; that judgment became 

so pending proceeding, not prevent dismissal, Shepherd, McCreery 
& Co. vs. Ryan, ex’r, 56}. 
Scire facias to revive judgment not dormant, and to make executor of 
defendant a party; may proceed for latter purpose, and if judgment 
become dormant, the executor, having been made party, may, by 
amendment be required to show cause against revival, did, 


JURISDICTION,, 

1, Concurrent jurisdiction given to courts of law, not deprive equity of 
jurisdiction it originally had, Hardeman & Sparks vs. Battersby 36, 

2, Where courts have concurrent jurisdiction, that first obtaining will re- 
tain, bid, 

3. Bill in equity must be filed in the county of the residence of the defend- 
ant against whom substantial relief is prayed, Smith vs, Hornsby et 
al,, 182. 

4. Misdemeanors, concurrent jurisdiction over, may be conferred on other 
courts than superior, but cannot be denied to latter, Porter vg. State, 
336 ; Clifton vs. State, 241. . 

5. Foreclosure of mortgage on realty should be in county where land lies, 
Hackenhull vs. Westbrook, 285. 

6, Will admitted to probate, jurisdiction to set aside vested exclusively in 
court of ordinary, - 7udor et al, vs. Fames, adm'r, 3702. 

7. Suit against railroad company in county other than that of principal 
office, although defendant may have pleaded to merits, ous on plain- 
tiff to show that contract was made or to be performed in county of 
suit, Georgia R. R. & Bg Co. vs, Seymour, adm'r, 499. 

8. Courts of state of residence of minors have jurisdiction to appoint 
guardians as to property they may have or acquire there, whether such 
state is their legal domicil or not, oss, adm'n, et al., vs. Southwest- 
ern R. R. Co, et al., 514. 


JURY. 

1, That one of the grand jurors who found indictment was an alien, good 
plea. Reich vs. State, 73. 

2. Juror failing to answer after jury was stricken but before sworn, not er- 
ror to order panel filled and a restrike. Clifton vs. State, 241. 

- 3. That names of one or more jurors who tried murder case were not on 

lists, no ground of new trial. Zdwards vs. State, 428. 

4. Judges of the law, jurors are so far as to apply instructions given them 
to the faets, bid, . ‘ 
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5. Real name “ Barry,” but on lists “ Berry” by which last he is gener- 
ally known, not error to put on defendant, aterce vs. State, 570, 

6. Plea that grand jury at previous term, who found indictment, were not 
sworn, court may determine such issue from inspection of minutes, 
Bird vs. State, 602. 

7. Where minutes show that grand jury retired, selected foreman, returned 
into court and were duly impanneled, it implies that they were sworn. 
Lbid. 


JUSTICE OF THE PEACE. See Appeal ; Costs, 6, 
LABORER’S LIEN. See Lien, 1-4, 10. 


LAND. 

1. Lower lot owes servitude to higher to receive water which naturaly runs 
therefrom. Goldsmith vs. Elsas, May & Co., 186. 

2. Purchaser of mill tract gets with it right to back water to extent vendor 
had. Saker et al. vs. McGuire, 245. 

3. Overflow may be made greater by repairs to dam or building of new 
one, provided height is not increased. bid. 

4. Possession by another is notice to purchaser of his claim, Franklin, 
Reid & Co, vs, Newsom et al., 580; Wingfield, adm’r, vs. Davis, 655. 

5. Where lot was, by deed, made permanently chargeable with expense to 
be incurred, such charge constituted covenant running with land and 
attached wherever title might be. Howard Man, Co, vs. Water Lot 
Co., 689. : 

. Distinction between personal covenant and covenant running with land, 

Lbid, 


LANDLORD AND TENANT, See Zjectment, 4, 5. 


LAWS. 
1. Repeal of law revives former act, when, Jn re Bradford, clerk, 792. 
2, Act legitimating child, and deed subsequently made by parent to“him as 
such child, presumed to have been passed on application of parent. 
Thrower vs. Wood, 458. 
3. Repeal law not inconsistent therewith, adoption of Code does not, 
though not embodied therein, Gault et al. vs. Wallis, 675. 


LEVY AND SALE, ; 

I, Possession held under bond for titles and part of purchase money paid, 
entire interest stipulated in bond may be levied on, but notice that 
such is the extent of the levy must be given to the holder of the legal 
title, Zstes vs. Jvey, sheriff, et al., 52. 

2. If no such notice be given, nothing is sold but the interest of the de- 
fendant, and the vendor cannot claim proceeds on ground that pur- 
chase money is not paid, /d7d, 

3. Cotton levied on turned over by defendant, without sale, to be credited 
on execution; shertff not liable to holder of older 7. fa, subsequently 
placed in his hands, Zhomas vs. Fohnson, sheriff, 69. 

4. Assignee of f. fa, against firm may proceed against property of any 
partner irrespective of equities existing between members thereof, 
Gammell vs. Mulford et al., 78. 

5. Mere notice to sheriff to hold up money collected under process, not 
justify sheriff in retaining it, Strickland vs, Smith, 79. 
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6. Purchaser failing to comply with bid at administrator’s sale, liable for 
difference on resale, Daniel vs. Fackson et al., adm’rs, 87. 

7. Advertised terms altered at sale; to hold purchaser liable for difference 
on resale, actual notice to him must be shown, did, 

8. Entry of levy on land unsigned is good if signature be attached during 
official term of the deputy sheriff, or if afterwards perfected under an 
order of court: or the mistake may be shown by evidence in any case 
where the validity of such levy is attacked. Rutherford vs. Craw- 

. ford, 138. 

9. Execution against two, levy on land “on which defendant’s family now 
lives,” should be dismissed as too uncertain, Anderson vs, Lee, ex’r, 
189. 

10, Several lots levied on and sold separately, all for less than f. fa., 
question of excessive levy did not arise, , Van Dyke vs. Martin et al., 
22!, 

Inadequacy of price not invalidate judicial sale, /bid, 

. Charge in bill that purchasers combined with sheriff, to deter persons 
from bidding, prevents chancellor from dismissing, however satisfied 
he may be of its want of truth, did, 

. Superior lien in existence to that in hands of sheriff, no excuse for fail- 
ure to sell, Zarver et al. vs. Fleming, 297. 

Tax fA. fa. for less than $50 00, with unsigned levy on land thereon, 
inadmissible in support of sheriff’s deed, without proof that levy was 
by authorized officer, Nor is recital in deed that levy was made by 
sheriff such proof. ones, Fr., vs. Eeasley et al., 454. 
Advertisement of sale under tax /. fa. for thirty days, sufficient under 
charter and ordinances of Rome, in 1863. Mitchell, trustee,vs. King, 
470. 

. Void process, levy and sale under; plaintiff in #. fa. liable for tres- 
pass, though sale was also under legal f. fa. Boyd vs. Merriam, 561. 

. Bond, to make sale of land held under valid, deed must be filed and 
recorded prior to levy, Upchurch vg. Lewis et al., 621. 

. Mere presence of obligee at sale, he being ignorant of failure to file 
and record deed, not estop him, bid, 

Declaration by common agent of administrator dnd purchaser, at sale, 
that sale was made to perfect title of person for whom land was bid 
off, renders sale open to review. Mosworthy et al. vs. Blizzard, 668. 


Title nevertheless protected to extent that purchase was of value to 
estate, bid, 


LIEN. 

1, Laborer’s lien does not attach through work done by other persons hired 
by creditor, Cochran vs, Swann, 39. 

2. To authorize recovery, plaintiff must show what work was done by him 
individually and the value thereof. did, 

3. Proceeding on lien cannot be amended into ordinary action, dig. 

4. Decree in case to which laborer was not a party, no adjudication that 
lien of complainant was superior to his, Tarver et al. vs. Fleming, 297. 

5. Mortgage, judgment of foreclosure, four years possession by purchaser 
after, not discharge from lien of. Hays vs. Reynolds ex'r, 328. 

6. Covenant to stand seized of a sum of money to use of intended wife 
and children, accompanied by pledge and mortgage of entire estate, 
by solvent husband, creates a lien valid against creditors, present and 
future, Vason, trustee, et al, vs, Bell, adm’ x, et al,, 416, 
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7. Property thereafter to be acquired, lien to operate on is on mere possi- 
bility, and invalid, bid, 


8. Trust money creates no lien unless it can be traced, bid, 
g. Marriage settlement cannot divest legal liens already acquired, bid, 


10, Laborer employed by another mechanic to work on building, who ac- 
cepts from employer, in discharge of indebtedness, owner’s note, hag 
no lien, bid, 


11, Machinist’s lien cannot be enforced as lien against steamboat, but as 
mechanic’s lien, Columbus I, W. Co, vs. Loudon, assignee, 43}. 


12, Counter-affidavit unnecessary to enable defendant to move to quash 
summary execution. did, 


13. Q. buys from C, paying part of purchase money and taking bond for 
titles, He sells part of land to L, who pays price. F. R. & Co.,, for 
Q., advance to C, balance of purchase money, who thereupon convey 
to Q., the latter immediately conveying to F, R, & Co., to secure them: 
H-ld, that F, R, & Co., stand in the place occupied by C, as to pur- 
chase money advanced, They are entitled to decree for sale of land 
not sold by Q., and if that be insufficient, then for sale of balance, 
Franklin, Reid & Co. vs. Newsom et al,, 580. 


1, Especially should a demurrer to a bill be overruled, where, if sustained, 
complainant would be barred. Hardeman & Sparks vs. Battersby, 36. 


‘ 2, Judgment not dormant at passage of limitation act of 1869, not affected 


thereby; plaintiff has three years from dormancy to sue out sez, fa, 
McClaren vs McCarty, 41. 


. Deed made in 1863 when land was in adverse possession of third per- 
son; action brought on warranty after January Ist, 1870, barred by act 
of 1869. Durand vs. Williams, 76. 


. Renewal of suit within six months from date that affirmance of dismissal 
by supreme court was made judgment of superior court, though no 
supersedeas was obtained, not barred, Cohen & Menko vs. So. Ex, 
Co., 128. 


. Though complainant purchased land, taking bond for titles thereto prior 
to June ist, 1865, yet if the acts of which he complains, transpired 
after that time, though growing out of original purchase, he is not 
barred by act of March 16, 1869, Smith vs. Hornsby et al., 182. 

. Statutory liability not created by subscription to stock of company incor- 
porated by act of legislature, Georgia Man, and P, M., Co, vs. Amis, 
228, , 

. Mortgage, judgment of foreclosure of, four years possession by purchaser 
after, not discharge from lien of. Hays vs Reynolds, ex’r, 728, 

. Motions to vacate orders setting aside judgments because for slave debts 
and dismissing suits for failure to file affidavit as to payment of taxes, 
must be made within that period in which the right of action growing 
out of the matter sab judice would be barred, Hamébrick, adm’r, vs. 
Crawford, 352; Mosely vs. Mitchell, trustee, et al., 356. 


. Fraud, that plaintiff has been deterred from his action by, no reply to 
prescriptive title, unless defendant, or those under whom he claims, 
have been guilty, or had knowledge of such fraud, Ross, adm’r, et al., 
vs. Central R. R, and B’k'g Co., 371. 


10, Limitation act of 1856, and section 2688 of Code, as to prescription 





against unrepresented estates, apply to causes of action existing at time 
of passage of act of 1856, so far as to require such estates to be repre- 
sented’ within five years, did, 
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LOST PAPERS. See Fudgments, 3. 

MACHINIST’S LIEN, See Zien, 17, 12, 

MARKET, See Municipal Corporations, 10. 

MARRIAGE SETTLEMENT, See Husband and Wife, 3-5, 7-12. 
MINUTES. See Courts, 7, 

MISTAKE, See £Zguity, 20, 22, 38; Sales, 2. 


MORTGAGE. 


1. Bankruptcy of mortgagor and claim of mortgaged property as home- 
stead, mortgagee never having entered bankrupt court, no ground to 
stay proceedings of foreclosure, Hatcher vs. Yones, 208. 

2, Foreclosure on realty must be in county where property lies, Hacken- 

' hull vs. Westbrook, 285. 


3. Judgment of foreclosure, four years possession by purchaser after, not 
discharge from lien. Hays vs. Reynolds, ex’r, 328. 

4. Prescription, title by, claimant obtains who holds for seven years under 
independent title. A/iter, if privy in estate with mortgagor, Stokes 
vs. Maxwell et al., 657. 


MUNICIPAL CORPORATIONS. 


1. City council of Columbus has no jurisdiction to try for offense of keep- 
ing open tippling-house on Sabbath day, Reich vs. State, 73. 

2. Act authorizing subscription to stock of railroad and to issue bonds to 
pay for same, no authority to indorse bonds of railroad company, 
Blake et al. vs. Mayor, etc., of Macon et al., 172. 


. Neither the act of 1871 amending charter of Macon, nor act of 1874 
regulating manner in which municipal corporations shall issue bonds, 
authorizes the issue of any for which there is not other special legisla- 
tive authority, bid, 

. Indorsement of bonds of a street railroad company, not within ordinary 
administrative powers of a municipal corporation, bid, 


. Streets, failure to work on, Mayor, etc., of Dalton may fine therefor and 
enforce payment by imprisonment, Codd vs, Mayor, etc., of Dalton, 
420. : 

. Advertisement of sale under tax f. fa, for thirty days, sufficient under 
laws and ordinances of Rome in 1863. /itchell, trustee, vs. King, 470 


That land was used only for agricultural purposes, and that owner de- 
rived no benefit from city government, no ground to enjoin collection 
of municipal taxes, Linton vs. Mayor, etc., of Athens, 588, 

. Notice of defect in sidewalk to municipal authorities, presumed where 
it has existed stich a time as by reasonable diligence they ought to 
have ascertained it. Mayor, etc., of Atlanta vs. Perdue, 607. 

. That owner of lot left strip of land in his front unfenced, where it was 
used by him and the public in common for upwards of twenty years, 
constituted no such dedication as would authorize the authorities to 
ditch the length of such strip, seriously obstructing the owner’s ingress 
and egress to the balance of his property, Mayor, etc., of Madison 
vs. Booth, 609. 


10. Law authorizing corporation to prohibit sale of fresh fish and vegeta- 
bles, during market hours, at any other place than market-house, con- 
stitutional. Badkins vs. Robinson, marshal, 613. 
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. Where it was further provided that no person should be punished ex- 
cept such as usually bring marketable articles for sale, etc., whether a 
party prosecuted was within exception was matter of proof on trial and 
cannot be inquiréd into on Aadeas corpus sued out after conviction. 
Ibid. 

. Though assessment upon specific tax imposed by state on lawyers, etc., 
be forbidden, yet corporations may tax the business. Mayor, etc., of 
Savannah vs. Hines et al., 616. 


13. Ferry, authorities of Athens have no power to carry on though within 
corporate limits, Cooper vs. Mayor etc., of Athens, 638. 


14. Corporation, therefore, not liable for negligence of ferryman. did, 


NEW TRIAL. 


1. Verdict required by testimony independently of illegal evidence, or of 
erroneous charge, new trial refused. Tomlinson et al., v3. Driver, 9; 
Ozmore, vs. Hood & Kiddoo, 114; Reed & Daniel vs. Gallaher, 
456; West, & At, R. R. Co, vs, Camp, 596. 


2. Refusal of continuance ‘because defendant’s health prevented her from 
attending court, no ground of new trial where affidavit fails to show 
her condition at time of trial, or wherein she was damaged by her ab- 
sence, Bowling, adm’ x, vs. Whatley, 24. 


3. Plene administravit pleaded, but, after charge of court, was withdrawn, 
defendant cannot, on motion for new trial, assign error upon ruling of 
court made upon basis of such plea being in, did, 


4. Verdict unsupported by evidence, new trial granted. enkins vs. State, 
33% Sears vs. Cent, R. R. & Bg Co., 630. 


5. Erroneous ruling complied with, cannot be made ground of new trial, 
Hutchinson & Bro, vs, Fackson 56; Clifton vs. State, 241. 


6, Verdict sustained by testimony, new trial properly refused. Barnes vs. 
State, 143; Bray & Bro, vs. Gunn, 144; Curtin & Tumlin vs. 
Munford & Gibreath, 168 ; Fackson vs, State, 195 ; Clifton vs. State, 
241; Spears vs. State, 252; Arnold vs, State, 325 ; Palmour, for use, 
vs. Palmour, 381 ; Edwards vs. State, 428. 


7. Verdict for more than is justified, and court below having granted new 
trial, this court not reverse judgment by requiring excess to be written 
off. Brown vs. Eagle & P., Man, Co., 153. 


38. Newly discovered evidence, motion on ground of sustained by affidavit 
of witness, but facts therein stated controverted by other affidavits, 
judgment granting new trial not interfered with, Wannack vs. Mayor, 
etc., of Macon, 162, 


4. Evidence not objected to on trial, admission no ground of error, Cuxr- 
tin & Tumlin vs. Munford & Gibreath, 168 ; Clifton vs. State, 241. 


1@. Where brief of evidence was agreed to but not filed within the sixty 
days prescribed by order, and at time fixed for hearing, it was incon- 
venient for the judge to pass on motion, so he approved the brief and 
ordered it filed without limitation as to time, and no objection was 
then made for failure to file within time first prescribed, discretion of 
court refusing to dismiss when motion was heard, not controlled. 
Selma, R. & D. R. R. Co. vs, Keith, 178. 

. Conflicting evidence, new trial refused. Wilcoxen Man. Co. vs. Bo- 
hanan & Morgan, 219; Murray vs. Sells, for use, 257; Vason, trusi., 
et al., vs. Bell, adm’ x, et al., 416, 


. Discretion refusing new trial not controlled where no error of law is 
complained of. Chat. Man. Co. vs. Shultze, 225, 
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. Entire charge not in record, presumed to have been correct as applica- 
ble to facts, and failure to charge request no ground of new trial. 
Spears vs. State, 252. 

. Murder, doubtful if case was made out, new trial granted. Cooper vs, 
State, 256. 

. Charge, verdict contrary to, new trial granted. Perdue vs. Bailey, 
I33+ ; 

. Judgment of court, where facts are submitted, treated as if a verdict. 
Vason, trust., et al., vs. Bell, adm’ x, et al., 416; Ross, adm’r, et al., vs. 
Southwestern R. R. Co. et al., 514. 

. Discretion of court granting new trial not interfered with. Campbell 
us. At. & R. A. L. R. Co., 488; Fenn vs. New Or. M. Ins. Co., 578; 
Brown vs. Hanson, 632; Upchurch vs. Lewis et al., 621. 

. Newly discovered evidence -to effect that administration was granted 
on estate of person of same name as plaintiff’s lessor, and that such 
lessor actually resided in the county of such administration, is such 
proof of death as to require new trial. Clark vs. Pearson et al., 496. 


. Judgment refusing new trial not reversed where all the evidence is not 
sentup. West. & At. R. R. Co. vs. Camp, 596. 


. Newly discovered evidence not merely cumulative, ground of. Wéool- 
Jolk vs. Woolfolk, 661. 


NOVATION. See Contracts, 8. 
ORDER OF ARGUMENT, See Claims, 7. 


ORDINARY. 
1. Sureties on bond of, not liable to lowest bidder for failure to award con- 
tract for building bridgetohim, Smith, gov., for use, vs. Stapler et al,, 
300. 
2. Jurisdiction to set aside will admitted to probate, vested exclusively in 
court of ordinary, TZzdor et al. vs. Fames, adm’r, 302. 


PARENT AND CHILD. 


1, Minor hired out by parent for one year; employer should only discharge 
on notice to parent. Day vs. Oglesby, 646. 

2. If discharged without such notice, parent may recover for time labor 
was performed, did, 

3. Homicide of son, parent cannot recover for without alleging and show- 
ing pecuniary damage, e// et al, vs. Wooten et al., 684. 


PARTNERSHIP, 


1, Parties holding themselves out as doing business in firm name are part- 
ners as to third persons, Barnett L. of S. vs. Blackman & Chand- 
dler, 98. 

2, Father and son farm together; former to furnish land, stock and pro- 
visions; son to furnish hands and to superintend work; crop to be equal- 
ly divided; constitutes partnership as to public. Adamsvs, Carter, 
160. 


3. Defendants agreed to pay plaintiffs for six tons of ore per day at $3 00 
per ton for twelve months, Before expiration of twelve months, one 
of defendants secured appointment of receiver to take charge of busi- 
ness and to continue it, The evidence disclosed that this resulted to 
his benefit. In a suit against the firm for price of ore such defendant 
is liable. Curtin & Tumlin vs. Mumford & Gilreath, 168. 
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4. Unauthorized act of partner after dissolution not repudiated in reason- 
able time after knowledge, is ratified. Roderts & Co. vs. Barrow et 
al., 714. 

/§5. Tax on partnership engaged in practicing law same as on individuals, 
right in principle. To tax each partner separately would be unjust and 
unequal. Mayor, etc., of Sav’h, vs. Hines et al., 616. 


PARTY. See Corporations, 8. 
PAYMENT. See Principal and Agent, 6, 7. 


PLEADINGS. 

1, Plene administravit pleaded, but after charge of court, was withdrawn; 
defendant cannot, on motion for new trial, assign error upon ruling of 
court made on basis of such plea being in, Bowling, adm’x, vs. 
Whatley, 24. 

. Pending suit by corporation, name was ‘changed by act of the legisla- 
ture, if corporators should consent, but judgment Was entered in the 
old name; it is too late for defendant to set up that there was no such 
corporation, especially if he fails to make it appear that the corpora 
tors accepted the new name, Water Lot Co. vs. Bank of Bruns., 30. 

. Plea that witnesses on whose testimony indictment was found, were 
neither sworn in open court nor on proper oath, without stating names 
of witnesses nor oath taken, not good, eich vs. State, 7}. 

. Demurrer in equity, too late to file at trial term, J/ayor, etc., of Atlan- 
ta vs. Central R. R. and Banking Co., 120. 

. Evidence unauthorized by pleadings admitted without objection, may be 
considered by jury. Artope, trustee, et al., vs. Goodall, ex’r, 318. 

Garnishment directed to A, agent of corporation, not bind debt due by 
principal to defendant unless agent has fund in hand, Daniels vs, 
Meinhard Bros. & Co., et al., 359. 

Indorsement on judgment to be liable if defendant proves insolvent, 
and action thereon, Plea denying insolvency is not in abatement, 
Palmour, for use, vs. Palmour, 381, 

g. Cotton stored in certain house sold, purchaser takes other with it; seller 
may sue in for¢ or assumpsit. Newton Man, Co. vs. Whites, 395. 

10, Insurance companies, by common agent and name, issue policy, which 
stipulated that each should be liable for one-fourth of loss. An action 
may be maintained against them jointly, and the verdict moulded to 
conform to contract. Swtherlin vs, Underwriters’ Agency, 442. 

11, Actions on notes for purchase money; aggregate defense of recoup- 
ment and set-off exceed jurisdiction of court. Former should be 
pleaded to one suit; latter to other. Co//ins vs. Clayton, trustee, 649. 


PRACTICE IN THE SUPERIOR COURT, 

1, Proper practice for court, on rule to distribute money, to require parties 
to state in writing their respective claims, and the grounds thereof, 
Estes vs. Lvey, sheriff, et al., 52. 

2. Claim of one of the parties having been dismissed because presenting 
no case on its face, and fund awarded to others, whilst it was in the 
discretion of the court, during the term, to open the judgment and 
allow an amendment, yet it was not error to refuse so to do during the 
progress of another trial, and especially where it is not stated what the 
proposed amendment was, did, 

3. Improper for court to ask counsel, in presence of jury, if they will con- 
sent for jury to disperse on agreeing to verdict. Wannackvs. Mayor, 
etc., of Macon, 162. 
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4. Agreement of counsel as to facts, party introducing cannot prove con- 
tradictory fact except on notice. Southwestern R. R. Co. vs. Atlantic 
and G. R. R. Co., 4or. 

5. Failure to respond to notice to produce paper, where it affirmatively 
appears that the instrument is lost, not authorize judgment by default. 
Sutherlin vs. Underwriters’ Agency, 442. 

6. Plea of not guilty and conviction thereon, too late to object to verdict 
and rulings on previous trial of issue formed on special plea. Bird vs. 
State, 602. 


PRACTICE IN THE SUPREME COURT, 

1, Bankruptcy of plaintiff in error since verdict against him in ejectment in 
superior court, no ground of staying proceedings, A/ston vs. Wing- 
field, adm’r, 18. 

2. Excepted to as final judgment, order dismissing attachment may be 
where there has been no replevy, though defendant may have appeared 
and pleaded, Sutherlin vs. Underwriters’ Agency, 442. 

3- Suit against four dismissed for misjoinder, but plaintiff permitted to 
amend by striking out three, thus retaining suit against one. Dismis- 
sal is final judgment which may be excepted to, though amended decla- 
ration be still pending. zd. 

. Judgment rendering mandamus absolute cannot be taken up in summary 
manner provided for injunctions, etc. Mayor & C. of Athens vs. Long 
et al., 493. 

. Exception to refusal of injunction brought up, but case not set before 
heel of docket is reached, dismissed. McJntyre vs. Hurst et al., 499. 

. Dissolve injunction, refusal of motion to not subject to review in sum- 
mary manner, even though at the instance of new parties. Applicable 
also to order refusing to vacate appointment of receiver. Sallin & 
Co. et al. vs. Ferst & Co. et al., 551. 

Defendant dies after argument, but before judgment in criminal case; 
no decision pronounced. Herrington vs. The State, 552. 

. Clerk’s certificate to bill of exceptions has seal of court, but no signa- 
ture, writ of error dismissed. Davis vs. Sims, adm’r, 552. 

. No certificate of clerk attached to bill of exceptions, but in same pack- 
age is found certificate not identified as belonging to any case, which 
was forwarded after other papers, in response to notice from clerk of 
supreme court; writ of error dismissed. Corley & Dorsett vs. Ga. 
R.R. Bk’ g Co., 553: 

. Service, absence of, not cured by fact that defendant was the clerk who 
certified the papers. Grady, trusiee, et al., vs. Barden, 553. 

. Judgment refusing new trial not reversed, where all the evidence is not 
sent up. Western and Atlantic R. R. Co. vs. Camp, 596. 

. Plea of not guilty and conviction thereon, too late to object to verdict 
and rulings on previous trial of issue formed on special plea. Bird 
vs. State, 602. 

13. General exception to entire charge, insufficient. Harris et al. vs. Har- 

ris et al., 678. 


PRESCRIPTION. 
1. Use of private way through improved lands, to constitute prescriptive 
right, must have been uninterrupted. Puryear vs. Clements et al., 232. 


2. Private way established at instance of defendant, not bound to keep 
same in repair through his own land for benefit of those who may have 


acquired prescriptive right. /dzd. 
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. Mortgage, four year’s possession by purchaser after judgment of fore- 
closure, not discharge from lien. Hays vs. Reynolds, ex’r, 328. 

. Time purchaser was in possession prior to levy, cannot be tacked to time 
which elapsed after sale, prior to ejectment under title obtained there- 
at, to make out title by prescription. Marsh vs. Griffin, 330. 


. Fraud, that plaintiff has been deterred from his action by, no reply to 
prescriptive title unless defendant, or those under whom he claims 
have been guilty, or had knowledge, of such fraud. Ross, adm’r, 
et al., vs. Central R. R. and Bank’g Co., 371. 

. Limitation act of 1856, and section 2688 of Code as to prescription 
against unrepresented estates, apply to causes of action existing at 
time of passage of act of 1856, so far as to require such estates to be 
represented within five years. did. 

. Property sued for sent out of state by defendant without fraud or con- 
cealment, does not prevent its setting up title by prescription. Sozth- 
western R. R. Co. vs. Atlantic and Gulf R. R. Co., gor. 

. Purchase by absolute deed, without notice that vendor only held bond, 
with seven years possession, gives title by prescription. Wingfeld, 
adm’r, vs. Davis, 65.5. 

9. Mortgagor, claimant holding for seven years under independent title, 
obtains good prescriptive right: A/iter, had he been privy in estate 
with. Stokes vs. Maxwell et al., 657. 


PRESUMPTIONS. 


1. If attesting witness to deed be a magistrate, presumption is that he saw 
instrument legally executed. Highfield et al. vs. Phelps et al., 59. 


2. Entire charge not in record, presumed correct. Spears us. State 252. 


3. Act legitimating child, and deed subsequently made to him as such 
child by the parent, presumed to have been passed at instance of parent. 
Thrower vs. Wood, 458. 

4. Notice of defect in sidewalk to municipal authorities presumed, where 
defect has existed for such a time as by reasonable diligence it ought 
to have been known. Mayor, etc., of Atlanta vs. Perdue, 607. 


PRINCIPAL AND AGENT. 


1. Principal informed of deviation of agent from instructions, but fails to 
ratify or disapprove, agent not liable. Bray & Bro. vs. Gunn, 144. 

2. Letter from book-keeper of manufacturing company to defendant, with- 
out proof of authority, inadmissible to show goods not sold but sent on 
consignment. Wilcoxen Man. Co. vs. Bohanan & Morgan, 219. 

. Unauthorized act of partner after dissolution, not repudiated within rea- 
sonable time after knowledge, is ratified. Roderts & Co. vs. Barrow 
et al., 314. 

. Garnishment directed to A, agent of corporation, not bind debt due by 
principal to defendant unless such agent has fund inhand, Daniels vs. 
Meinhard Bros. & Co. et al., 359. 

. Declarations of agent only bind principal when made dum fervet opus. 
Newton Man. Co. vs. Whites, 395. 

. Inference that agent is authorized to collect money due on written 
security in his possession, ceases when withdrawn, and this though in- 
debtedness was contracted through agent. Guilford & Co. vs. Stacer, 
678. 

7. Payment to one not in possession of security, ous on debtor to show his 
authority to collect. bid, 
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8. Admissions of ge to bind principal must be shown to have been made 
within scope of business. Wilcox, Gibbs & Co. vs. Hall, 635. 









PRINCIPAL AND SECURITY. 

1. Act of creditor by which the security may be injured, if done by con- 
sent of latter, not operate as a discharge. Burns vs. Parks, 61: 

2. Sureties on bond of ordinary not liable to lowest bidder for failure to 

award contract for building bridge to him. Smith, gov., for use, vs. 

Stapler et al., 300. 











PROCESS. 
Second original, process attached to valid though none appended to 
original. ill vs. Hatcher, 2gs. 









PRODUCTION OF PAPERS. See Practice in Superior Court, 5. 









PROMISSORY NOTES. 
1. After the maturity of note, maker wrote across its face: “I agree to pay 
ten per cent. on this bill till paid;” this did not fix a new day of pay- 
ment. Nor was it competent to show the agreement upon such new 
day by parol, unless it was omitted from the writing by accident, fraud 

or mistake. Adston vs. Wingfield, adm'r, 18. 

2. Vendee not to have possession until note for $1,000 00 was paid; two 
days before it became due, in consideration of payment of $400 00 
then made, vendor agreed to give possession and ample time to pay 
balance. A delay of fifteen months before suit was “ample time.” 
Cook vs. Crocker, 66. 

3. Parol, competent to show consideration by, where none is expressed in 
note. Boynton vs. Twitty et al., adm’rs, 214. 

4. Note payable “at Hoyt & Jones,” does not, on its face, show that it was 
made for negotiation at chartered bank. Nor is allegation in declara- 
tion against indorsers that plaintiffs were bankers doing business under 
name of Hoyt & Jones, with claim of protest fee, sufficient to show 
fact. Salmons & Alexander vs. Hoyt & Fones, 493. 



















RAILROADS. 
1. Employee of railroad company, to work on track, injured whilst being 
transported from point of employment to place of spending night, 
comes within sections 2083, 3034 of Code, so far as his right to re- 
cover is affected by his negligence. Atlanta & Richmond A. L. R. 

Co. us. Ayres, 12. 

2. Notwithstanding negligence of agents of company, plaintiff not entitled 
to recover if he could have avoided consequence to himself by the ex- 
ercise of ordinary diligence. Zid. 

3. Both parties negligent, damages should be decreased in proportion to 
negligence of plaintiff. dzd. 

4. Rule established in Macon and Western Railroad Company vs. Fohn- 
son, 38 Georgia, 408, for estimating damages to widow for homicide 
of husband, affirmed. Amount should be decreased in proportion to 

° contributory negligence of husband. did. 

5. Owner of franchise contracts with railroad company that the latter shall 
construct bridge and keep it in repair, but former to be entitled to all 
tolls except on freight and passengers of the company ; in case of dam- 
age to wagon and team by falling through, action should be brought 
against owner of franchise. 7Zi/t vs. Towns, 47. 
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6. Where deed was made to state for right of way of its railroad, of such 
land as may be designated by chief engineer, grantor and privies are 
bound by his location. Dougherty vs. West. & At. R. R. Co.5 304. 

7. Any question as to chief engineer’s having abused his power should 
have been made at time of location. did. 


8. Connecting line, last of receives cars so crowded that hogs die before 
reaching destination; prima facie responsible, but may show suffoca- 
tion prior to its receipt of cars. Paramore vs. West. R. R. Co., 38}. 

9. Employee suing for damages must show himself without fault. Camp- 
bell vs. At. & R. A. L. R. Co., 488. 


10. Suit against company in county other than that of principal office, onus 
on plaintiff to show that contract was made or to be performed in 
county of suit, although defendant may have pleaded to merits. Ga. 
R.R. & Bg Co. vs. Seymour, adm’r, 499. 

. Agent of Georgia Railroad in Greene county pays up amount claimed 
to be due in Richmond county, his right to recover over-payment is on 
an implied contract which is neither made nor to be performed in 
Greene. bid. 


. Conductor of freight train, no part of duty to couple cars except in 
case of pressing emergency. If killed whilst thus engaged, he is not 
without fault. Sears vs. Cent. R. R. & Bg Co., 630. 


RECEIPT. See Zvidence, 75. 
RECOGNIZANCE. See Criminal Law, 16. 
RECOUPMENT. See Set-off, 2, 3. 


REMAINDER. 


1. Suit against trustee who was life tenant, on individual debt, seeking to 

charge estate, and judgment by default; sale of trust property under 

. fa. enjoined for protection of remaindermen. <eaton, trustee, vs. 
Baggs & Stephens et al., 226. 


2. Bequest of money to widow for life, remainder over, executor should 
invest principal and pay over interest to widow, thus preserving former. 
Chisolm et al. vs. Lee, ex’r, 611. 


RENEWAL OF SUIT. See Limilations—Statute of, 4. 
REPEAL. See Zaws, 7, 3. 

REVIEW—BILL OF. See Zguity, 32. 

RIGHT OF WAY. See Railroads, 6, 7; Constitutional Law, 1-8. 


ROADS AND BRIDGES. 


1. Owner of franchise contracts with railroad company that the latter shall 
construct bridge and keep it in repair, but former to be entitled to all 
tolls except on freight and passengers of the company ; in case of dam- 
age to wagon and team by falling through, action should be brought 
against owner of franchise. 7i/t vs. Towns, 47. 

2. Diligence of owner of bridge franchise must be such as every prudent 
man would exert in relation to the same property. éid. 

3. Sureties on bond of ordinary not liable to lowest bidder for failure to 
award contract for building bridge to him. Smith, gov., for use, vs. 
Stapler et al., 300. 
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4. Ferry, authorities of Athens have no power to carry on, though within 
coporate limits. Cooper vs. Mayor, etc., of Athens, 638. 


SALES. 

1. Conditional sale made to secure purchase money ; attorneys to collect, in 
ignorance of fact, take mortgage; clients may still rely on title. ones 
vs. Albin, Sons & Co., 585. 

2. Fertilizer, seller warrants it merchantable and reasonably suited to use 
intended. Does not warrant against seasons or bad cultivation. Wil- 
cox, Gibbs & Co. vs. Hall, 635. 

2. Opinion of chemist after analysis, admissible evidence but not conclu- 
sive. bid. 


SCIRE FACIAS. 

1. Entry by solicitor general of receipt of $5 00 as his cost on original sc7. 
fa.,no discharge of bond. Williams vs. Fenkins, gov., 166. 

2. Judgment not dormant, sez. fa. to revive; that judgment became so 
pending proceeding not prevent dismissal. Shepherd, McCreery & 
Co. ve Ryan, ex’r, 563. 

3. Judgment not dormant, scz. fa. to revive and to make executor of de- 
fendant a party, may proceed for latter purpose, and if judgment be- 
come dormant, executor, having been made party, may, by amendment, 
be required to show cause why it should not berevived. did. 


SERVICE. 
1. Though copy served defective, yet if defendant had notice of suit and 
was present at court, he cannot object to fi. fa. by illegality. Pit¢man 
vs. Fones et al., 134. 

. Return of officer cannot be contested after first term. /d7d. 

. Acknowledgment of service on separate piece of paper with no case 
stated thereon, but proved, on motion to set aside judgment, to have 
been meant for case at bar, valid. H#// vs. Hatcher, 291. 

. Judgment not set aside for defective service where it has been acquiesced 
in for six years. did. 

. Defective service of original no ground to set aside judgment at instance 
of defendant in second original. did. 

. Return of service by sheriff, requires strongest evidence to overcome. 
Davant, ex’r, et al., vs. Carlton, 491; Fleming et al. vs. Williams & 
Co., 556. 

. Service on bill of exceptions, absence of, not cured by fact that defend- 
ant was the clerk who certified the papers. Grady, trustee, et al., vs. 
Barden, 553. 

8. Return of sheriff, competent to introduce, in support of, docket kept by 
him showing similar entry. Fleming vs. Williams & Co., 556. 
g. Though corporation has no place of business and no one in office to 
" serve, yet remedy is provided in section 3370,Code. Young vs. Moses, 
628. 


SERVITUDE. See Land, 1-3, 5,6; Ways, 1, 2. 


SET-OFF. 

1. Advantage to owner from taking land for public use cannot be set-off 
against actual value, but may be considered in estimating claims for 
other damages. Mayor, etc., of Atlanta vs. Central R. R. and Bk’g 
Co., £20. 
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2. Equity not aid in matters of set-off and recoupment where legal reme- 
dies are ample. Collins vs. Clayton, trustee, 649. 


3. Actions, several, for purchase money; recoupment may be pleaded to 
one or more, and set-off of usury to others. did. 


SETTLEMENT. See Criminal Law, 16, 30. 


SHERIFF. 

1. Cotton levied on turned over by defendant, without sale, to be credited 
on execution; sheriff not liable to holder of older f. fa. subsequently 
placed in his hands. Thomas vs. Fohnson, sheriff, 69. 

. Mere notice to hold up money collected under process not justify sheriff 
in retaining it. Strickland vs. Smith, 79. 

. Signature of deputy sheriff to levy, omitted by mistake, may be attached 
during his official term, but not afterwards, except under order of court. 
Rutherford vs. Crawford, 138. 

. Holder of junior notified sheriff of intention to contest senior f#. fa. 
Surplus of fund over amount necessary to satisfy latter was paid to 
junior. Pending contest, defendant in f. fa. died. Widow applied 
for year’s support out of fund in sheriff’s hands, Error in the court 
so to order, and further to direct that sheriff pay amount due on senior 

fi. fa. or be attached, Subsequent facts could not affect liability of 
sheriff .as it existed at time of appropriation of surplus to junior f. fa. 
Brockett, for use, vs. Bradford, sheriff, 274. 

. Process, failure to execute is contempt. Zarver et al vs. Fleming, 297. 

. Return of service, requires strongest evidence to overcome. Davant, 
ex’r, et al., vs. Carlton, 491; Fleming vs. Williams & Co., 556. 

. Award on bill to which sheriff was formal party, not estop him from 
traversing recitals charging him with money. Colbert, sheriff, vs. 
Parish & Co. et al., 554. 

. In support of return of sheriff, competent to introduce docket kept by 
him showing similar entry. Fleming vs. Williams & Co., 556. 


SLANDER. 
1. “He has perjured himself; he swore lies before the court at Madison, 
according to the church book,” actionable fer se. Brown vs. Han- 
son, 632. 
2. Where the words charged are the above, omitting “according to the 


church book,” and the latter appear in proof, the variance is not fatal. 
Lbid. 


SPECIFIC PERFORMANCE. See Zguity, 37. 


STATE. 


1. Municipal corporation enjoimed from taking property of state for street 
purposes. Mayor, etc., of Atlanta vs. Cent. R. R. and Bank'g Co., 120. 

2. Where deed was made to state for right of way of its railroad, of such 
land as may be designated by chief engineer, the grantor and privies 
are bound by his location. Dougherty vs. Western and Atlantic R. R. 
Co., 304. 

3- Any question as to chief engineer’s having abused his power should 
have been made at time of location. did. 

4. Agreement of officers of road, or their acquiescence, unless by authority 
of law, not binding on state. bid. 
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5. These principles are true whether the fee or an easement only passed b 
the deed. bid. . 





STATUTE OF FRAUDS. See Contracts, 4, 5. 







STATUTE OF LIMITATIONS. See Limitations—Statute of. 


STOCK IN CORPORATION. See Corporations, 4, 6. 







STREETS. See Municipal Corporations, 5, 8, 9. 





TAXES. 

1. A masonic lodge, being a charitable institution, together with houses be- 
longing to it, exempt. Mayor and Ald. of Savannah vs. Solomon's 
Lodge, 93. 

2. The grand jury having recommended the levy of tax sufficient to de- 
fray county expenses, and the legislature having passed an act author- 
izing an extraordinary tax for county purposes over the per cent. then 
allowed by law, the order of the ordinary levying such extra tax was 
not void. Gilbert et al. vs. County of Dougherty, 191. 

3- The collector paying over the money collected by him will be protected 
by the order of the ordinary and the judgment of the court against 
the tax payers. ‘ /bid. 

4. The order of the ordinary is the best evidence of his intention as to the 
amount of the tax, his conversation to the contrary notwithstanding. 
Lbid. 

5- Unconstitutional, tax on carrier graduated according to number of drays, 
etc., employed, is not. Goodwin et al. vs. Mayor, etc., of Sav., 410. 

6. Where complainants seeking injunction against tax, show themselves 
not within ordinance, remedy is by illegality. bid. 

7. Advertisement of sale under tax f. fa. for thirty days, sufficient under 
charter and ordinances of Rome in 1863. Afitchell, trustee, vs. King, 
470. 

8. Taxation is question of power, and the exercise thereof is vested in the 
legislative department. When that department has exercised its judg- 
ment, courts cannot interfere unless the fundamental law has been 
violated. Linton vs. Mayor, etc., of Athens, 588. 

9. That land within a municipal coporation was used for agricultural pur- 
poses only, and that owner derived no benefit from city government, 
no ground to enjoin collection of municipal tax. /did. 

10, Though municipal corporation be forbidden to make assessment upon 
specific tax imposed by state on lawyers, etc., yet it may tax the busi- 
ness. Mayor, etc, of Savannah vs. Hines et al., 616. 

11. Partnership should pay same amount as individual where business is 

taxed. bid. 





































TENDER. 

1. Promise to pay by given date to an administrator $451 00, which is to be 
discharged in demands held against the estate to the extent that the 
latter is sufficient to pay the debts thereof; maker not bound to tender 
such demands on maturity of his obligation or forfeit rights. Wi/- 
liams vs. Dooly, adm’r, 71. 









TRESPASS. See Levy and Sale, 16. 
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TRUSTS. 


1. Defendant held under sale made by virtue of order of chancellor which 
plaintiffs claim tobe illegal. Even if true, yet, if the indebtedness to 
defendant, which was the consideration of the purchase, was contract- 
ed for the benefit of plaintiffs and of the property in controversy, they 
cannot recover. Askew, ex’r, vs. Patterson et al., 209. 

. Where trust deed was executed prior to Code, but life tenant did not die 
till after, leaving remaindermen minors, the chancellor had authority, 
at chambers, to appoint trustee for minors and to order sale of property. 
Lbid. 

. Suit against trustee, who was life tenant, on individual debt, seeking to 
charge estate, and judgment by default; sale of trust property under 
fi. fa. enjoined for protection of remaindermen. <eaton, trustee, vs. 
Baggs & Stephens et al., 227. 

. Interest of usee for life may be subjected to the claim. dzd. 

. Determines at death of husband, trust for sole use of wife does. Cough- 
lin et al. vs. Seago, 250. 

. Proceeds of homestead invested in other property, but by mistake title 
taken to wife as free trader, purchaser thereof, with notice, will, in 
equity, hold to same use as was the homestead. Murray us. Sells, 
Sor use, 257. 

. Acceptance of trust may be by acts as well as words. AM/ounger vs. Duke, 
adm’r, 277. 

. Although words of deed or will do not create separate estate, yet if hus- 
band accepts appointment of trustee and acts thereunder, wife may 
maintain bill against his legal representative for the property. did. 

. Trust for life of wife, remainder over, income from property belongs ex- 
clusively to wife. Artope, trust., et al., vs. Goodall, ex’r, 318. 

. Property purchased with such income and title taken to trustee for wife, 
protected from marital rights of husband, though no technical separate 
estate was created by the deed. did. 

. Action by trustee for married woman, not abate on her death where 
there is no administration, but proceeds for use of those entitled. ézd. 

. Purchasers who do not claim under husband, cannot set up his marital 
rights to protect their claim to property of wife, when he could not 
assert them. Jéid. See, also, Mosworthy et al. vs. Blizzard, 668. 

. Aliter, if they claimed under husband, and deed to wife created no 
separate estate, though they never saw such instrument. ézd. 

. Covenant to stand seized of a sum of money to use of intended wife 
and children, accompanied by pledge and mortgage of entire estate, 
by solvent husband, creates a lien valid against creditors present and 
future. But as to property thereafter to be acquired, invalid. Vason, 
trustee, et al., vs. Bell, adm’x, et al., 416. 

15. Where trust is enforced in favor of one within marriage consideration, 
it will be enforced for benefit of volunteers. did. 

16. Marriage settlement cannot divest legal liens already acquired. Jbid 

17. Trust money creates no lien, unless it can be traced. did. 

18. Whether husband, by settlement, disabled himself from paying debts, 
question of fact. bid. 


VENDOR AND PURCHASER. 


1. Vendor taking notes for purchase money and giving bond for titles, may 
bring ejectment upon failure of vendee to pay any one of notes; nor 
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does his receipt of portion of purchase money, after all the notes are 
due, affect this right. Adston vs. Wingfield, adm’ r, 18. 

2. Notice of claim, possession by another of land, charges purchaser with. 
Franklin, Reid & Co. vs. Newsom et al., 580; Wingfield, adm’r, vs. 
Davis, 655. 

3. Where money is advanced with which to complete purchase of land and 
title is taken as security, the lender stands in the same position as the 
original vendor. /did. 

4. That widow of vendor claimed dower in land sold which had not yet 
been set apart, no defense to action on note for purchase money. Fort. 
us. West et al., adm’rs, 584. 

5. That defendant paid too much for land, where he had opportunity for 
examination, no defense to note for purchase money. Ad/en vs. Gib- 
son, 600. 

6. Vendor not enjoined from collecting purchase money because there are 
judgments against him which can never affect property sold to injury 
of vendee. Collins vs. Clayton, trustee, 649. 


VENUE. See Purisdiction, 3, 5,7, 8. 


VERDICT. 

I. May be amended in matter of fourm, especially 1f done in presence of 
jury. Cook vs. Crocker, 66. 

2. Insurance companies, by common agent and name, issued policy which 
stipulated that each one was to be liable for one-fourth of loss. An 
action maintainable against them jointly and verdict may be moulded 
to conform to contract. Sutherlin vs. Underwriters’ Agency, 442. 


VOLUNTARY CONVEYANCE. See Debtor and Creditor. 1-3. 


WAIVER. 
« 1. Erroneous ruling complied with, cannot be made ground of new trial. 
Hutchinson & Bro. vs. Fackson, 56. 
2. Defective service, judgment not set aside for after acquiescence for six 
years. ill us. Hatcher, 291. 
3. Acquiescence in unauthorized act of partner after dissolution by mem- 
bers of firm, binds. Roberts & Co vs. Barrow, et al., 714. 
4. Plea of not guilty and conviction thereon, too late to object to verdict 
and rulings on a previous trial of an issue formed’on a special plea. 
Bird vs. State, 602. ° 


WAREHOUSEMAN. See Common Carriers, 2; Equity, 3. 


WARRANTY. 


1. Land in adverse possession of third person under paramount title at 
time of conveyance, action accrues at once to vendee. Durand vs. 
Williams, 76. 

2. Fertilizer, seller warrants it merchantable and reasonably suited to the 
use intended. He does not warrant against the seasons and bad culti- 
vation. Wilcox, Gibbs & Co. vs. Hall, 635. 


WAYS. 
1. Use of private way through improved lands, to constitute a prescriptive 


right, must have deen uninterrupted. Puryear vs. Clements et al., 
232. 
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2. Private way established at instance of defendant, not bound to keep 
same in repair through his own land for benefit of those who may have 
acquired prescriptive right, did. 


WILLS. 


1. Probated will, ordinary has exclusive jurisdiction to set aside. Tudor 
et al. vs. Fames, adm’r, 702. : 

2. Fourth item bequeathed eighty shares of stock for purpose of educating 
three minors, directing that they be boarded and educated out of the 
same until they received a thorough classical education. Twelfth item 
directed that balance of estate be divided between eight named chil- 
dren, the three minors among them, and further that when the young- 
est child became of age, the balance remaining of the railroad stock 
should be equally divided among the last named children: He/d, that 
the minors did not take an absolute estate in the stock. Whitehead, 
adm’ r, et al., vs. Park et al., 575. 

. Parol evidence inadmissible to show that testator intended stock exclu- 
sively for minors. bid. 

. If such minors did not receive such education and support, they have a 
prior charge on said stock for the sum necessary to have effected this 
end. did. 

. Bequest of money to widow for life, remainder over, executor should 
invest principal and pay over interest to widow, thus preserving the 
former. Chisholm et al. vs. Lee, ex’r, 611. 

. Remainder devised to daughter in fee simple, but if she should be dead 
at death of life tenant, or should subsequently die without issue, then 
to the children of certain nephews of testator: He/d, that such chil- 
dren took contingent interests as executory devisees which passed to 
their heirs on their death before happening of contingency. Payne 
vs. Rosser, adm’r, et al., 662. 

. Such interests did not vest in those who were their heirs at time of their 
death, but to such as were heirs when executory devise fell into pos- 
session. bid. 

8. The children referred to by testator took per capita. bid. 

g. Signature sufficient evidence of knowledge of contents where testator 
could read and write. Harris et al. vs. Harris et al., 678. 

10, Provision thai greater proof of knowledge of contents required where 
scrivener takes benefit, not necessitate conclusive evidence. bid. 

11. Words in will which was read over to testator, in different handwriting 
from body of instrument, not circumstance of suspicion against instru- 
ment, but may be considered by jury in determining its validity. Jéid. 

12. Grand-children, whose parents were dead at execution of will, take un- 
der terms “children and their representatives,” when. Waddell et al. 
us. Leonard, ex’r, et al., 694. 


WITNESS. 


1. Defendant in ejectment, claiming under deceased husband, is incompe- 
tent to testify as to character of his possession, where the question at 
issue was, whether he held as tenant of plaintiff’s ancestor, who was 
dead, or under an independent title. Tomlinson et al. vs. Driver, 9. 

2. Payment set up by illegality and plaintiff in #7. fa. dead, defendant is 
incompetent witness. Chancey us. Carrigan, 84. 

3- Discredit his own witness, party cannot unless entrapped. J/cDaniel 
vs. State, 253. 
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4. Sustaining witness to one impeached by proof of general bad character, 
should at least be required to state that such character would not ren- 
der him unworthy of credit. Artope, trust., et al.vs. Goodall, ex’r, 378. 

5. Depositions taken because of infirmity of witness, discretion of court in 
sending for him not controlled. Baker vs. Lyman, ex’x, 339. 

6.° Witness swearing falsely in material matter, testimony rejected entirely 
unless corroborated. Pierce vs. State, 365. 

7. Drunkenness competent to be proved, witness may give opinion accom- 
panied by facts. bid. 

8. Statement of officer that corporation had no notice of certain fact may 
be shown to be mere conclusions by cross-examination. Southwest- 
ern R. R. Co. us. At. & G. R. R. Co., gor. 

g. Opinion as to health of party from witness who is not an expert, inad- 
missible without facts. Southern Life Ins. Co, vs. Wilkinson et al., 
ISIS: 

10. Divorce, libelant incompetent to prove adultery on proof of respondent. 
Woolfolk vs. Woolfolk, 661. 

11. Devisavit vel non, upon trial of issue executor or legatee is competent. 
Harris et al. vs. Harris et al., 678. 


YEAR’S SUPPORT. See Executions 5. 





